Page 2155 

IN THE CIRCUIT COURT FOR THE 11TH JUDICIAL 
CIRCUIT IN AND FOR DADE COUNTY, FLORIDA 

GENERAL JURISDICTION DIVISION 

Case No. 00-01706 CA 22 


LYNN FRENCH, 


Plaintiff, 


PHILIP MORRIS INCORPORATED, 

("PHILIP MORRIS U.S.A.") 

R.J. REYNOLDS TOBACCO COMPANY, 
LORILLARD TOBACCO CO., and 
BROWN & WILLIAMSON TOBACCO 
CORP., Individually and as Successor 
to the AMERICAN TOBACCO COMPANY, 

Defendants. 


PROCEEDINGS BEFORE 
THE HONORABLE FREDRICKA SMITH 
VOLUME 15 

Friday, June 14, 2002 
9:30 to 12:45 p.m. 


73 West Flagler Street 

Courtroom 6-2 

Miami, Florida 33130 


http://legacyJibrary.ucsf.e<^liri^riaT|a^0!<|srol^v.industrydocuments.ucsf.edu/docs/hyjl0001 





Page 2156 


Page 2158 

1 

INDEX 

1 

substitute a copy of an exhibit? 

2 

Page: Line 

2 

There is an Exhibit 2123. Who is this 

3 

CHRISTOPHER TEAF, Ph.D. 

3 

from? 

4 

DIRECT EXAMINATION 

4 

MR. ENGRAM: Your Honor, this is the 

5 

BY MR. ENGRAM.2164:17 

5 

report you may remember yesterday that the witness 

6 

CROSS EXAMINATION 

6 

said the report was incomplete. 

7 

BY MR. WEINSTEIN.2215:22 

7 

What happened was, when we had the copy, 

8 

REDIRECT EXAMINATION 

8 

he had only had Chapter 8, and we can call this 

9 

BY MR. ENGRAM.2267:17 

9 

2123-A, or something like that. 

10 


10 

THE CLERK; That is not the way it is. 

11 


11 

MR. ENGRAM: It was incomplete. We 

12 


12 

identified or Reynolds identified a complete set, 

13 


13 

and we were asked that there be no duplicates, so 

14 


14 

we removed our complete exhibit thinking that 2123 

15 


15 

was the same thing. In fact, it was only one 

16 

. 

16 

chapter from that. 

17 


17 

THE COURT: And this was the testing 

18 


18 

done? 

19 


19 

MR. ENGRAM: U.S.D.O.T. study in'89. I 

20 


20 

am not anticipating — I will not use it certainly 

21 


21 

with Dr, Teaf on direct, but if the door is open on 

22 


22 

cross, you know, I would want to be able to have 

23 


23 

the complete study as opposed to this Chapter 8. 

24 


24 

THE COURT: Is there any objection to 

25 


25 

substituting the complete one for the other one? 
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1 

Thereupon, 

1 

MR.TROP: Forl.D.? 

2 

The following proceedings were had: 

2 

THE COURT: Yes. It will still be I.D. 

3 

THE COURT: Did you finish with the 

3 

MR. TROP: No. 

4 

editing of Dr. Stammberger? 

4 

MR. WEINSTEIN: No problem, Judge. 

5 

MS. TEDDER: We are in the final edits 

5 

THE CLERK: Defendants' A-260. 

6 

this morning, your Honor. We anticipate that will 

6 

THE COURT: It is A-260? 

7 

be ready to play on schedule. 

7 

THE CLERK: Correct. 

8 

THE COURT: Okay. 

8 

THE COURT: Bring the jury in. 

9 

THE COURT: Which of you are doing 

9 

MR. REILLY: Your Honor, I don't know j 

10 

Dr. Teaf? 

10 

whether there has been — 1 

11 

Who is going to handle Dr, Teaf? 

11 

MR. ENGRAM: Your Honor, one other thing. 

12 

MR. ENGRAM: lam. 

12 

It looks like they had marked this morning for 

13 

THE COURT: Do you think we can start 

13 

identification a new exhibit. 

14 

then without Mr. Reilly? 

14 

Was this just marked this morning? 

15 

The jurors are drinking coffee. I will 

15 

THE CLERK: No. It was marked close to 

16 

give them a few more minutes to drink their coffee. 

16 

the beginning of trial. 

17 

too, and we will start. 

17 

MR. McCUE: On Wednesday. 

18 

Let me put one thing on the record, 

18 

THE CLERK: It is I.D. only. 

19 

though: 

19 

MR. ENGRAM: Judge, this looks to be some 

20 

I have thought a little bit more about 

20 

sort of pamphlet, Incredible Tobacco Facts. This 

21 

the question of Mrs. French testifying in rebuttal 

21 

pamphlet is designed to trigger discussion and is 

22 

on the issue of the endoscope, and I've decided 

22 

not intended to serve as a comprehensive health 

23 

that it would be appropriate. 

23 

message. It refers to the Florida Chronic Disease 

24 

MR. WEINSTEIN: Thank you. 

24 

Tobacco Control Program, Florida State University. 

25 

THE COURT: Does someone want to 

25 

Dr. Teaf is a professor at Florida State. 
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1 

MR. TROP: Judge, Dr. Teaf is in the 

1 

MR. WEINSTEIN: You see how candid I am, 

2 

room. 

2 

Judge. 

3 

MR. McCUE: He is. 

3 

THE COURT: Before you flash it around in 

4 

THE COURT; All right. Maybe he can wait 

4 

front of the jury, because it looks like kind of an 

5 

outside. All right. 

5 

interesting little pamphlet there, don't show it to 

6 

MR. ENGRAM: I don't know how this could 

6 

the jury. Approach the bench and tell us how you 

7 

be used in cross-examination of Dr. Teaf. It talks 

7 

think you can use it. 

8 

about the tobacco industry spent $12.6 million a 

8 

MR. WEINSTEIN: Okay. Very good. Let me 

9 

day on advertising and promotion of cigarettes. 

9 

look at it a little more. 

10 

THE COURT: Let me ask how do you intend 

10 

THE COURT: Don't look at it too much in 

11 

to use it, if you do? 

11 

front of the jury. 

12 

MR. WEINSTEIN: Well, we don't know what 

12 

MR. WEINSTEIN: Well, I will sit far 

13 

the testimony will be. 

13 

away. 

14 

THE COURT: You do know what his 

14 

MR. REILLY: I apologize for my 

15 

testimony is through deposition, I assume. 

15 

tardiness. I have been dealing with the video 

16 

MR. WEINSTEIN: Well, we have a 

16 

issue. 

17 

deposition in another case and, yes, you are right, 

17 

THE COURT: How is it going? 

18 

Judge, we do have it. 

18 

MR. REILLY: The direct takes an hour and 

19 

MS. WEINSTEIN: It is with the 

19 

45 minutes and will be available this morning. 

20 

university. 

20 

Unfortunately, the people forgot to take out the 

21 

MR. WEINSTEIN: The connection is, Judge, 

21 

lawyer exchanges on the cross-examination part, so 

22 

first of all, this is put out, if I recall, by the 

22 

they are having to do it now. 

23 

Florida Tobacco -- Florida State University. He 

23 

They tell me they will be able to finish 

24 

works there. He is employed by them. Any 

24 

- we will have Dr. Teaf, and that will take a 

25 

statement on here; for example, inhaled tobacco 

25 

while, but it should be no delay, I believe, but I 
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1 

smoke contains over 4,000 chemicals. He is a 

1 

just wanted to first apologize, but that is what I 

2 

toxicologist, including carbon monoxide, dozens of 

2 

was working on. 

3 

chemicals, can cause cancer. 

3 

THE COURT: Fine. 

4 

MR. ENGRAM: Mainstream smoking. We did 

4 

MR. REILLY: Secondly, I wanted to inform 

5 

find out that of the 4,000 chemicals that had been 

5 

the court of what the situation was. 

6 

identified and measured in mainstream, only 102 

6 

MS. WEINSTEIN: Judge, we haven't had an 

7 

chemicals have ever been identified and measured in 

7 

opportunity — we anticipate we will not have an 

8 

ETS. 

8 

opportunity to review it as they reviewed ours, so 

9 

MR. WEINSTEIN: Let me say it, but it 

9 

I am assuming that it will be — that will conform 

10 

says inhaled. You inhale when you are breathing 

10 

to what — 

11 

secondhand smoke. 

11 

THE COURT: Well, you have your marked 

12 

MR. ENGRAM: You don't have a good-faith 

12 

copy, so as we go along, if you see any problem, I 

13 

basis to make that argument. 

13 

guess you will have to bring it up right away and 

14 

THE COURT: Wait a minute. How would you 

14 

the videographer will have to stop showing it. 

15 

use this pamphlet? I doubt he wrote it. Did he 

15 

MR. REILLY: I don't think there will be 

16 

write it? 

16 

a problem. There is just so much editing that we 

17 

MR. WEINSTEIN: No, but it is put out by 

17 

couldn't get you a copy. It is quite lengthy. 

18 

his employer, Florida State. 

18 

THE COURT: Who does this? Is it someone 

19 

THE COURT: Well, the State of Florida is 

19 

in-house for you? 

20 

my employer and everything they put out doesn't 

20 

MR, REILLY: Trial Graphics, which is a 

21 

mean that I have anything to do with it. 

21 

company here in town. 

22 

MR. WEINSTEIN: That is a very good 

22 

THE COURT: Could you bring in the jury. 

23 

point, Judge. 

23 

MR. REILLY: Your Honor - 

24 

THE COURT: Just because it is put out by 

24 

THE COURT: Bring in Dr. Teaf again. 

25 

his university, I don't think it means too much. 

25 

MR. REILLY: Your Honor, I know you made 
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1 

a ruling on the rebuttal, but 1 just wanted to make 

1 

A. Toxicology is most simply the study of 

2 

a record, that it is clearly not rebuttal. 

2 

the adverse effects of chemicals on systems, and 

3 

THE COURT: Well, let's wait until that 

3 

that can be human beings. It can be the 

4 

time comes, and I will let you make your record. 

4 

environment. It can be animals. It can be a 

5 

and I will give it some more thought. 

5 

variety of things. 

6 

(Jury present) 

6 

Q, Now, during your career, have you focused 

7 

THE COURT: Good morning, everyone. Have 

7 

on any particular aspect of toxicology? 

8 

a seat. Be seated. 

8 

A. My entire career has been spent primarily 

9 

Will the Defendant call your next 

9 

in the study of risk assessment, which is the 

10 

witness, please. 

10 

evaluation of the likelihood or the degree of 

11 

MR. ENGRAM: Your Honor, the Defendants 

11 

danger that may be presented from chemicals ranging 

12 

will call Dr. Christopher Teaf. 

12 

from none if exposures are insufficient to great 

13 

CHRISTOPHER TEAF, Ph.D., 

13 

danger if exposures are high. 

14 

was called as a witness on behalf of the 

14 

Q, Is there a difference between — in terms 

15 

Defendants, and after being duly sworn on his oath, 

15 

of risk assessment, is there a difference between 

16 

testified as follows: 

16 

the presence of a chemical and the significance of 

17 

_ DIRECT EXAMINATION 

17 

the presence of that chemical? 

18 

BY MR. ENGRAM: 

18 

A. Yes. Risk assessment is entirely based 

19 

Q. Good morning, Dr. Teaf. 

19 

on the degree of exposure, that is, what the 

20 

Could you state your full name for the 

20 

concentrations are in the air or in the water or in 

21 

jury, please. 

21 

the soil, because often times we will find a 

22 

A. My name is Christopher M. Teaf, T-E-A-F. 

22 

chemical present at very low levels that has no 

23 

Q, And where do you live, Dr. Teaf? 

23 

significance. If you find it at higher levels, it 

24 

A. I live in DELETED 

24 

may, but it is always a question of concentration 

25 

Q. How long have you lived in DELETEC 

25 

or the amount that is present. 
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1 

A. I have been in DELETED 

1 

Q. How many steps are there to any risk i 

2 

Q. Are you married? 

2 

assessment? 

3 

A. I am. 

3 

A. Well, there are four basic steps to risk 

4 

Q, Do you have a family? 

4 

assessment. 

5 

A. Ido. 

5 

Q. Counsel, your Honor. 

6 

Q- DELETED 

6 

THE COURT: Thank you. 

7 

is your occupation? 

7 

A. The four steps that are listed on the 

8 

A. I teach toxicology and conduct risk 

8 

chart are the basic steps, and there may be 

9 

assessment research at Florida State University. 

9 

subdivisions of those, but hazard identification is | 

10 

Q. Okay. Are you a professor at Florida 

10 

the step in which you determine whether or not 

11 

State? 

11 

there is a problem, whether or not there are 

12 

A. I am the associate director of the Center 

12 

chemicals present, whether or not there is any 

13 

for Biomedical and Toxicological Research. 

13 

individual or receptor, let's say. 

14 

Q. Before we talk about the kinds of things 

14 

Exposure assessment is the next step. 

15 

that you teach at Florida State, let's go over your 

15 

That is just the step in which we determine how 

16 

educational background briefly with the jury. 

16 

great the exposure is, how long is a person present 

17 

Could you tell us about your educational 

17 

in the area, how much are they exposed. 

18 

experience starting with college. 

18 

The next is toxicity assessment which is 

19 

A. Yes. I have a Bachelor's degree from 

19 

looking at the chemicals that are present and 

20 

Penn State University and University of 

20 

determining what their toxicity is. How dangerous 

21 

Pennsylvania. I have a Master's degree from 

21 

are they? What is the range of danger for them? 

22 

Florida State University in marine biology, and I 

22 

Are they not dangerous below a certain level and 

23 

have a Ph.D. in toxicology from the University of 

23 

dangerous above a certain level? What is that 

24 

Arkansas Medical School in Little Rock. 

24 

level? 

25 

Q. What is toxicology? 

25 

Finally, then risk characterization or 
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1 

risk evaluation is simply taking all of that 

1 

quality. 

2 

information together and trying to determine is 

2 

What kind of issues are taught or studied 

3 

there a risk and how significant is it. 

3 

in the indoor air quality courses you've taught? 

4 

Q. For purposes of this case, could you tell 

4 

A. It ranges from what kinds of chemicals 

5 

the jury what we asked you to do and to come here 

5 

are generally present in indoor air, this 

6 

and tell them about? 

6 

courtroom, for example, or your home or an office 

7 

A. Yes. I was asked to review the records 

7 

building; what the significance of those are. Are 

8 

regarding Mrs. French. I reviewed her deposition. 

8 

there different levels present in different 

9 

I reviewed the literature on sinusitis and 

9 

environments that we would care about more than 

10 

environmental tobacco smoke or ETS. 

10 

others and what types of risks may be posed by 

11 

I reviewed her flight logs and made an 

11 

those chemicals. 

12 

evaluation of whether or not her exposures in the 

12 

Q. Now, what level of students do you teach? 

13 

aircraft cabin over the course of her career were 

13 

A. I've taught at the university level both 

14 

significant or were they sufficient to cause 

14 

undergraduate, which is regular four-year students, 

15 

chronic sinusitis. 

15 

as well as graduate students. 

16 

Q. In this review, what would it be called? 

16 

I've also taught high school, and I've 

17 

A.. A risk assessment. 

17 

also taught many courses to regulatory agencies in 

18 

Q. And this is the type of thing that you do 

18 

both the state and federal level. 

19 

day in and day out? 

19 

Q. Okay. Have you ever taught medical 

20 

A. Yes, sir. 

20 

students? 

21 

Q. And let's talk about some of the courses 

21 

A. Yes, I have. 

22 

you teach at FSU and how they relate to toxicology 

22 

Q. What courses have you taught medical 

23 

and risk assessment. 

23 

students? 

24 

What courses are most applicable that you 

24 

A, I've taught in the medical program at 

25 

teach that are most applicable to risk assessment 

25 

Florida State University called the Program of 
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1 

and toxicology? 

1 

Medical Sciences, and I teach toxicology and risk 

2 

A. Well, I've taught courses that were 

2 

assessment. 

3 

entitled exactly that, toxicology and risk 

3 

Q. Dr. Teaf, have you taught anywhere other 

4 

assessment, which is a broad-based course going all 

4 

than at FSU? 

5 

the way from the environmental chemistry of 

5 

A. I've also taught over the years at 

6 

courses, such as the process of risk assessment. 

6 

Georgia Tech, the University of Florida, and 

7 

how you determine whether exposures are significant 

7 

Florida A & M University in Tallahassee. 

8 

or not, what’s the important scientific information 

8 

Q. Do you hold any position at Florida 

9 

about the chemicals. 

9 

A & M? 

10 

I also taught courses on indoor air 

10 

A. I am an adjunct in the pharmacology and 

11 

quality and occupational exposures which are 

11 

pharmaceutical sciences department there. 

12 

related to risk assessment as well. 

12 

Q. Now, in addition to your teaching 

13 

Q. You mentioned occupational exposures. 

13 

responsibilities at FSU, you've also been involved 

14 

Is there a method by which hazardous 

14 

in other activities related to toxicology and risk 

15 

occupational exposures are communicated to 

15 

assessment, and I want to kind of go over these 

16 

employees? 

16 

with you briefly. 

17 

A. There are several programs, the most 

17 

From 1992 to 1998, what position did you 

18 

important of which are the hazard communication 

18 

hold for the Florida Department of Labor? 

19 

programs at the state and federal levels, and they 

19 

A. I was the chairman of what is called the 

20 

are based upon long-standing tradition in the 

20 

Toxic Substances Advisory Committee or Council 

21 

occupational health and safety industry. 

21 

which is the group put together to oversee what's 

22 

Q. And do you teach a course in this hazard 

22 

known as the Florida Right to Know Law that applied 

23 

communication area? 

23 

to all employers in Florida and required that they 

24 

A. Yes, I do, and I have. 

24 

inform their employees about the risks that are 

25 

Q. And you mentioned a course in indoor air 

25 

posed by chemicals in the environment, set certain 
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1 

procedures out for how they should be notified, 

1 

workers in their work environment? 

2 

what kinds of training should be conducted, where 

2 

A. Day in and day out. 

3 

the information and materials are needed to be 

3 

Q. Okay. From 1994, what position did you 

4 

kept, that type of thing. 

4 

hold with the Florida Comparison and Environmental 

5 

Q, Now, that is on the state level at the 

5 

Risk Project? 

6 

Florida Department of Labor. 

6 

A. I was the co-chair of the human health 

7 

Is there another level that deals — 

7 

group which was responsible for convening a panel 

8 

another level of government that deals with 

8 

of about 35 people within the state from all 

9 

occupational exposures to chemicals in the 

9 

disciplines involving public health, environmental 

10 

workplace? 

10 

chemistry, environmental health, engineering, to 

11 

A. Yes, there is. In parallel with and 

11 

try to look at risks that were present in Florida, 

12 

integrated with the program in Florida was, of 

12 

whether they were air risks or groundwater risks or 

13 

course, the Occupational Safety and Health 

13 

whatever they were, and try to prioritize those so 

14 

Administration which has an employee communication 

14 

that the state could determine how best to spend 

15 

program, and they mirror each other closely and are 

15 

its money, where should it clean up hazardous waste 

16 

very similar in their requirements. And in many 

16 

sites, should it work on indoor air quality 

17 

respects in Florida, the Florida Department of 

17 

problems, should it include education programs that 

18 

Labor had the responsibility for implementing the 

18 

it didn't already have, and that went on for about 

19 

OSHA program. 

19 

four or five years. 

20 

Q. Okay, You used the term OSHA. Let's 

20 

Q. Okay. I will have you come back down 

21 

talk about how OSHA communicates what the safe 

21 

when we get to some of the other boards. 

22 

limits are. 

22 

More recently, have you been involved in 

23 

Counsel. 

23 

a variety of international activities involving 

24 

MR. WEINSTEIN: No problem. 

24 

toxicology and risk assessment? 

25 

MR. ENGRAM: Your Honor. 

25 

A. Yes. Since 1991 or 1990,1 have been 
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1 

BY MR. ENGRAM: 

1 

involved in a variety of activities in Central and 

2 

Q. Do you want to step down, Dr. Teaf. 

2 

Eastern Europe; Hungary, Poland, Czech Republic and 

3 

A. Sure. The definition of the term 

3 

Slovenia, and more recently in the late 1990s and 

4 

permissible exposure limit which is both used at 

4 

up to the present in Central Asia, primarily in 

5 

the state level and at OSHA at the federal level is 

5 

Kazakhstan and Kyrgyzstan. 

6 

the level that's set to protect workers five days a 

6 

These were related to environmental 

7 

week, 40 hours a week, for a working lifetime. 

7 

contamination issues, and I have been over there 

8 

Those levels are set by consensus and it 

8 

probably 15 or 20 times now for the organization of 

9 

is set by review of the toxicology literature, and 

9 

symposia we hold every other year to bring together 

10 

then they are put into standards. They are the 

10 

scientists from those countries and around the 

11 

safe levels day in and day out in the workplace, 

11 

world really to try to solve problems of 

12 

and they form a good basis for comparison when you 1 

12 

environmental contamination in Central and Eastern 

13 

are using air data that we have from one 

13 

Europe and more broadly in the last few years 

14 

environment or another, so they are a good 

14 

around the world. 

15 

foundation for us to make a comparison. 

15 

Q. Have you been a consultant to any 

16 

Q. And what is the reason that OSHA, the 

16 

international health organization? 

17 

Occupational Safety and Health Administration, sets 

17 

A. I have. I am presently serving as a 

18 

these permissible exposure limits? 

18 

consultant to the World Health Organization 

19 

A. They are to be used by employers in the 

19 

regarding chemical terrorism primarily to water 

20 

workplace to guide safe levels, that is, to 

20 

supplies. 

21 

evaluate air quality data and say whether a 

21 

Q. And where is the World Health 

22 

particular job is safe or unsafe and whether 

22 

Organization located? 

23 

measures need to be taken to correct any problems. 

23 

A. The headquarters are in Copenhagen, 

24 

that show up. 

24 

Denmark, and I've primarily done my work through 

25 

Q. And the result of that is it protects 

25 

the Rome office. 





6 (Pages 2172 to 2175) 


http://legacyJibrary.uosf.e(^tid^rlfflTjaaa0!<|swWA/.industrydocuments.ucsf.edu/docs/hyjl0001 









Page 2176 


Page 2178 

1 

Q. Now, Dr. Teaf, in 1985, did you form a 

1 

they agreed with the conclusions, whether they saw 

2 

separate company? 

2 

problems with the statistics, made suggestions 

3 

A. I did. 

3 

about publications, but it is a way to make sure 

4 

Q. What's the name of that company? 

4 

that the data are consistent and have good 

5 

A. Hazardous Substance and Waste Management 

5 

credibility over the course of the publication's 

6 

Research. 

6 

histories. 

7 

Q. And what's the purpose of this company, 

7 

Q. Now, how many peer-reviewed articles have 

8 

Hazardous Substance and Waste Management Research? 

8 

you published, had published? 

9 

A. The company is a consulting firm that 

9 

A. About 35. 

10 

provides services to industry and to local, state 

10 

Q. And do you serve as one of these people, 

11 

and federal agencies with regard to risk assessment 

11 

one of these peer reviewers for any scientific 

12 

primarily. 

12 

journals? 

13 

These were situations that were not able 

13 

A. I do. I serve as one for several; Human 

14 

to be taken advantage of through the university. 

14 

and Environmental Toxicology, The Ohio Journal of 

15 

and I took that step in 1985 with a number of 

15 

Science, Environmental Science and Environmental 

16 

colleagues. 

16 

Toxicology and Chemistry, and most recently I have 

17 

Q. .And what position do you hold with that 

17 

been appointed to the editorial board for Human and 

18 

company now? 

18 

Environmental Risk Assessment. 

19 

A. I have been the president since 1989. 

19 

Q. Now, have you published any chapters in 

20 

Q. What other projects have you worked on, 

20 

textbooks on toxicology and risk assessment? 

21 

say, here in the Miami area as president of the 

21 

A. I've published about probably 10 chapters 

22 

Hazardous Substance and Waste Management Research 

22 

in four books primarily related to risk evaluation, 

23 

consulting firm? 

23 

toxicology, particular classes of substances. 

24 

A. Since 1995, primarily 1995 through the 

24 

Q. Okay. We asked you to come here today to 

25 

year 2000,1 spent a good deal of time working on 

25 

testify about the risk assessment that you 
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1 

the Miami International Airport cleanup projects 

1 

conducted based on Mrs. French's exposures, 

2 

which continues, of course, providing risk 

2 

correct? 

3 

assessment evaluations for groundwater and for 

3 

A. Yes, I have. 

4 

soils cleanup. 

4 

Q. Has your experience as a toxicologist and 

5 

That project has been going on probably 

5 

a specialist in risk assessment prepared you to 

6 

at the rate of about $20- or $30,000,000 a year out 

6 

deal with that issue? 

7 

there at the airport. It continues now. 

7 

A. Yes, it has. 

8 

My role was one of a technical advisor to 

8 

Q, Could you explain how you have been so 

9 

American Airlines and the Miami-Dade Aviation 

9 

prepared? 

10 

Department. 

10 

A. Well, the risk assessment I conducted is 

11 

Q. Now, in addition to your work at FSU and 

11 

a product of basically all of the things that I've 

12 

your consulting work with the hazardous substance 

12 

done, that is, the toxicology research, the 

13 

firm, have you also found time to publish in 

13 

exposure assessment research, and the up-to-date 

14 

scientific peer-reviewed journals? 

14 

work in the field of the risk assessment, which is 

15 

A. Yes, I do it as part of my daily 

15 

the combination of exposures and toxicity together 

16 

activities. 

16 

into a risk. 

17 

Q. How many peer-reviewed articles — well, 

17 

Q. And have you done the work necessary to 

18 

I don't know whether we have ever defined the 

18 

conduct this risk assessment for Mrs. French's 

19 

concept of peer review, but what is a peer-reviewed 

19 

exposure to ETS in the airplane? 

20 

article? 

20 

A, Yes, I have. 

21 

A. A peer-reviewed article is one that is 

21 

Q. How many hours did it take for you to do 

22 

submitted for publication to the journal and which 

22 

all of the work necessary to study these issues 

23 

then undergoes review by other members of your. 

23 

specific to Mrs. French? 

24 

scientific group, that is, other toxicologists 

24 

A. I've spent probably about 80 hours on 

25 

would review my work and critique it for whether 

25 

this particular project myself. 





7 (Pages 2176 to 2179) 


http://legacyJibrary.uosf.e(^tid^rlfflTjaaa0!<|swWA/.industrydocuments.ucsf.edu/docs/hyjl0001 






Page 2180 

Q. And what rate are you charging for the 
time you've spent working on this case? 

A. S165anhour. 

MR. ENGRAM: Your Honor, at this time, we 
would offer Dr. Teaf as an expert in toxicology, 
risk assessment and exposure assessment. 

MR. WEINSTEIN: No problem. 

THE COURT: He can give his opinions in 
that field. 

BY MR. ENGRAM: 

Q. Dr. Teaf, you indicated briefly earlier 
on the things that you did specific to Mrs. French. 

Would you just tell the jury what you 
reviewed specifically in an effort to conduct your 
risk assessment in this case? 

A. The most important information I reviewed 
was the factual record of her exposures, that is, 
the flight logs, the information that was related 
to her employment records that helped me understand 
basically what her history had been over the years. 

I reviewed a number of depositions over 
the years — over the last six months, excuse me, 
that involved Mrs. French's testimony, and the 
testimony of others. 

I have looked carefully at the exposures 
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Q. Earlier we talked about the four steps of 
risk assessment. 

Was it necessary to complete all four 
steps in this case? 

A. In this instance, the first two steps, 
the hazard identification and the exposure 
assessment, are really sufficient to get to the 
point that we need to get to. 

The first is largely to identify the 
specifics of what her chemical exposures may have 
been, and, second of all, what the exposure was 
that she may have experienced over the years she 
worked in the airline cabin. 

Q. Now, without stating any conclusions 
about any studies that you looked at, how many 
airline studies did you look at that looked at 
levels of environmental tobacco smoke actually 
measured on commercial passenger aircraft? 

A. I looked at 17 different studies that 
measured either constituents — well, different 
elements of ETS that are used as what we call 
markers of exposure. 

Q. And with respect to exposure assessment 
or your exposure analysis, what did you look at 
there in conducting your risk assessment? 


Page 2181 

that she experienced in the aircraft cabin. I have 
looked at the toxicology literature on ETS and its 
components to understand what the potential markers 
are and what the potential risks are at different 
levels of exposure, and I've also reviewed the 
basis for the occupational guidelines that I've 
used in my comparison. 

Q, In terms of toxicological — I get this 
messed you - the toxicological literature on ETS, 
did you review any literature on concentration in 
airline cabins? 

A. Absolutely. 

Q. Did you review any toxicology literature 
on ETS chemistry and exposures in other 
environments? 

A. Of course in the literature I reviewed 
were both of those that I reviewed. 

Q, Is this the type of information that is 
normally relied upon by a toxicologist who 
specializes in risk assessment in conducting a risk 
assessment? 

A. Yes, it is. I believe that having done 
that, that unless you do that, you can't make a 
reasonable understanding or have a reasonable 
understanding of what the risks are. 


Page 2183 

A. Well, I am familiar with the general 
assumption that underlies exposure assessment from 
a standpoint of human exposure, that is, inhalation 
rate, skin surface area if you are conducting a 
dermal risk assessment, but what I needed to know 
is what Mrs. French's time spent in the cabin was 
on a working basis so we could make an assessment 
of what her dose was day in and day out. 

Q. Okay. Let's start from your perspective 
as a toxicologist. 

What's the definition of environmental 
tobacco smoke? 

A. Environmental tobacco smoke is defined as 
two parts or two major parts; aged and diluted 
sidestream smoke and aged and diluted exhaled 
mainstream smoke. 

The sidestream smoke is the smoke that 
you see coming from the end of the cigarette, and 
the mainstream smoke is that which is inhaled and 
then exhaled again, so there are a couple of 
different processes of dilution and what we call 
aging that goes on that cause neither of those to 
be a good measure, in and of itself, of ETS. 

Q. Now, when you said that sidestream smoke 
was the smoke that came off the end of the 
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1 

cigarette, since the cigarette has two ends, are 

1 

time there, it is less. 

2 

you referring to the burning end or the filter end? 

2 

Similarly, if you spent the same amount 

3 

A. The burning end. I am Sony I wasn't 

3 

of time there, but the concentration is less, you 

4 

clear on that. 

4 

would be exposed less, so you have to take both of 

5 

Q. Now, how is environmental tobacco smoke 

5 

these things into consideration in assuming what 

6 

or secondhand smoke — are those terms the same? 

6 

someone's exposure may be. 

7 

A. They are often used synonymously, yes. 

7 

Q. Now, Dr. Teaf, when you used the term a 

8 

Q. How is environmental tobacco smoke or 

8 

moment ago in talking about environmental tobacco 

9 

secondhand smoke different from the smoke inhaled 

9 

smoke or secondhand smoke as being diluted, how 

10 

by a smoker from the filter end of a cigarette? 

10 

does diluted relate to this concept of 

11 

A. Well, there are several important 

11 

concentration? 

12 

differences. The first is that when a cigarette 

12 

A. Diluted would be totally in this term 

13 

smoker inhales the tobacco smoke, a certain amount 

13 

right here where the dilution would mean that the 

14 

of it is absorbed through the lungs and stays in 

14 

number of blue dots would go way down, and when in 

15 

the body for some period of time. 

15 

exhaled mainstream smoke there would be more blue 

16 

There are both particles and there are 

16 

dots as the time went on, and there is more 

17 

volatile materials that are inhaled, and when they 

17 

dilution, there would be less. 

18 

are exhaled, many of those substances are not 

18 

Q. Now, once you know the concentration of a 

19 

exhaled with the mainstream smoke, so there is a 

19 

substance in the air, why is time an important part 

20 

process of absorption that goes on in the body that 

20 

of that equation? 

21 

changes it. 

21 

A. Because given the same concentration. 

22 

Then there is a process of dilution that 

22 

given the same person, the longer they are exposed, 

23 

goes on both from the sidestream and from 

23 

the more they will take in, and there is another 

24 

mainstream that causes the concentration, the 

24 

element of that, which we will talk about in a 

25 

number, that is, the intensity in the air, to go 

25 

minute, which is breathing rate. Those three 
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1 

down. 

1 

things together tell you a different story. 

2 

Then there is a process of aging which 

2 

Q. Let's use environmental tobacco smoke as 

3 

causes the material that is in the air to change 

3 

an example. 

4 

over time as it is being diluted. It gets hooked 

4 

If you are exposed to a high 

5 

onto particles and it gets hooked onto the walls, 

5 

concentration of environmental tobacco smoke, if 

6 

and those types of things, and becomes essentially 

6 

the concentration, the number of blue dots was 

7 

-- it becomes not available then for exposure, so, 

7 

filled in this space, would that mean that you 

8 

again, neither sidestream smoke measurements, nor 

8 

would have automatically a high exposure to ETS? 

9 

mainstream smoke, are good measures of ETS for 

9 

A, No, and the reason is this time factor. 

10 

exposure purposes. 

10 

If the concentration is high, the time of the 

11 

Q. Now, you've used a couple of terms there. 

11 

exposure is low, then the intake is going to also 

12 

You talked about concentration. 

12 

be low. I can give an example, I guess, if I can 

13 

Is there a formula that you use as a 

13 

take another minute. 

14 

toxicologist to measure exposure? 

14 

Q. Okay. 

15 

A. Yes, there is. We look at it from the 

15 

A. Chlorine is a substance that we are all 

16 

point of view of time and concentration. 

16 

familiar with. Chlorine is a very dangerous 

17 

Exposure is really a function - a 

17 

substance that is used for refrigeration, and it is 

18 

function of the amount of material that is in the 

18 

used for water treatment plants, and it is used for 

19 

air which I've measured here by blue dots in the 

19 

a variety of things at high, high concentrations 

20 

box. As concentration goes up, it is more blue 

20 

and can cause harm, but we also in the laundry room 

21 

dots there. As it goes down, there would be less. 

21 

use chlorine bleach. It is at low concentration, 

22 

You also have to consider the amount of 

22 

so the concentration is low, and we may as we are 

23 

time that you spend in a particular place at that 

23 

pouring a cup of bleach in the laundry smell it. 

24 

concentration, so if you spend more time there, 

24 

We may have a piercing, sharp sensation to the 

25 

your exposure would be greater. If you spend less 

25 

nose. That is the chlorine in a high 
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1 

concentration, but we walk away. It is not causing 

1 

you will hear me use the numbers later. 

2 

the same level of harm because our dose is very 

2 

Q. Okay. Let’s talk about your calculation 

3 

small and our exposure is very small. 

3 

of Mrs. French's exposure to environmental tobacco 

4 

By the same token, if your children or if 

4 

smoke. 

5 

you go to a swimming pool and you spend a lot of 

5 

What marker did you use to determine the 

6 

time in the pool, as kids sometimes do, they are 

6 

concentration part of her dose? 

7 

there all day long, and they use chlorine to 

7 

A. The principal marker I used was nicotine 

8 

disinfect the water in the pool, and if your kids 

8 

since it is a tobacco-specific substance. It is 

9 

come home after swimming, sometimes they smell like 

9 

measured in most of the studies that have been 

10 

chlorine. Their hair or bathing suit may smell 

10 

measured for indoor air, not only in buildings, but 

11 

like chlorine, and that is an example of a very low 

11 

also an aircraft cabin. 

12 

concentration over a long time, which also doesn't 

12 

I looked at other substances as well, but 

13 

hurt anyone, so we have to understand both 

13 

nicotine, as you will see in a moment, provides the 

14 

concentration and time before we can make a 

14 

greatest measure of exposure of any of the other 

15 

judgment. 

15 

substances that I looked at, provided lesser 

16 

Q. Let's talk about that concept then, that 

16 

measures of exposure, so this is the most 

17 

exposure to chlorine is dependent on both 

17 

conservative case, if you will. 

18 

concentration and time. 

18 

Q. Okay. And then what did you use to 

19 

What about a flight attendant who at some 

19 

calculate or plug into the equation for her time of 

20 

point in the meal service is leaning over a 

20 

exposure? 

21 

passenger smoking; what kind of concentration would 

21 

A. I used the number of hours that 

22 

that signify? 

22 

Mrs. French could have been exposed as expressed by 

23 

A. Well, what that would do is give a 

23 

Ms. Coleman. 

24 

relatively high concentration, comparatively high, 

24 

Q. Now, this is the chart that the jury saw 

25 

for a short time. That would be the first example 

25 

yesterday. 
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1 

we talked about. 

1 

When did you see this chart for the first 

2 

Q. But would that be an accurate measure, 

2 

time? 

3 

that picture in time, would that be an accurate 

3 

A. That particular one I saw last night. 

4 

measure of their exposure over a flight that 

4 

Q. Okay. 

5 

averaged four or five hours? 

5 

A. I've seen versions of that. 

6 

A. No, it wouldn't, and we didn't take that 

6 

Q. And so you looked at her exposure in the 

7 

approach. 

7 

aircraft cabin from the time she began as a flight 

8 

Q. Okay, Now, we've talked about exposure. 

8 

attendant through the ban on smoking on two-hour 

9 

What about the concept of dose? How do 

9 

flights in '88? 

10 

you define a dose of anything or, in particular, of 

10 

A. '89. 

11 

environmental tobacco smoke? 

11 

Q. And then the ban on smoking on six-hour 

12 

A. That's the additional term I mentioned a 

12 

flights in'90? 

13 

moment ago. You have now a handle on 

13 

A. Right. 

14 

concentration. You have a handle on time that 

14 

Q. And then the final — the last flight 

15 

somebody was exposed, and now we have to understand 

15 

that we knew that she took in 1995? 

16 

the breathing rate for things like ETS which are 

16 

A. Correct. 

17 

airborne. You have to consider how much is someone 

17 

Q. Now, in your calculations, did you take 

IS 

breathing of this concentration and for how long a 

18 

into account Mrs. French's claim that from the 

19 

time. And there are different units for each of 

19 

middle of 1978 until the middle of 1984, she 

20 

these things. There are units of concentration. 

20 

commuted from Los Angeles to her base jp New York? 

21 

which I will talk about in a minute. 

21 

A. Yes, I did. 

22 

There are units of time, and there are 

22 

Q. And without addressing whether it is 

23 

units of breathing rate either in terms of liters 

23 

reasonable for a flight attendant to fly from the 

24 

per minute of air. It is about a quarter per 

24 

west coast to the east coast every time for just 

25 

minute, or in terms of a cubic meter per hour, and 

25 

one trip and then fly back home to L.A., how did 
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1 

her commuting affect your conclusions or your 

1 

on his analysis of the constituents in ETS, and the 

2 

calculations? 

2 

fact that given her exposure, those levels 

3 

A. It changes the calculations by a small 

3 

throughout her career were well within the safe 

4 

amount and does not change the overall conclusion. 

4 

OSHA PELS for nicotine, carbon monoxide. 

5 

Q. Let me ask you, looking at the time 

5 

THE COURT: That is a different subject. 

6 

period from 1990 through 1995 and the exposure 

6 

You can ask about the exposure levels, and so on, 

7 

levels shown there, does it make any sense to you 

7 

but you can't go into questioning about when she 

8 

from a toxicological or toxicologist's perspective 

8 

would have developed symptoms, you know, from the 

9 

that a person would not have chronic sinusitis in 

9 

exposure, but maybe he has some basis to know that. 

10 

1989, but would have developed it by August of95? 

10 

I don't know. 

11 

MR. WEINSTEIN: Your Honor, I object. He 

11 

MR. WEINSTEIN: It calls for a medical 

12 

is asking him about sinusitis. He is not an M.D. 

12 

opinion anyway. 

13 

he asking him a medical opinion. 

13 

THE COURT: It does involve some medical 

14 

THE COURT: You have to lay some 

14 

opinion. 

15 

foundation that he would have knowledge to answer 

15 

MR. ENGRAM: I am relying on the 

16 

this. 

16 

testimony of Dr. Persky and Dr. Torres to establish 

17 

MR. ENGRAM: Yes, Your Honor, I am not 

17 

what symptoms she had. 

18 

asking him about the disease itself. I am asking 

18 

THE COURT: Well, you can ask him to 

19 

about the exposures that were in the aircraft cabin 

19 

assume certain things about the symptoms, but still 

20 

as reflected by this time period and coupled with 

20 

if you are going to be asking about the exposure 

21 

the prior testimony in the case that her sinusitis 

21 

and when you expect those symptoms to occur, I am 

22 

was acute in 1989. 

22 

not — he may have that information, but I don't 

23 

THE COURT: But I think it includes-- 

23 

know. 

24 

let's talk about it briefly up here. 

24 

MR. REILLY: I think, your Honor - 

25 

(Whereupon, a bench conference as 

25 

MR. WEINSTEIN: Can't we have one person 
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1 

had:) 

1 

talk? 

2 

THE COURT: It did include the issue of 

2 

THE COURT: You sometimes do it, too. 

3 

the timing between the exposure and the getting of 

3 

MR. WEINSTEIN: You are right. Judge. 

4 

the disease. You are asking him if she was exposed 

4 

Withdraw. 

5 

on this date when would she have gotten the 

5 

THE COURT: We have different clients who 

6 

disease, so — 

6 

have similar interests I will say. Go ahead. 

7 

MR. ENGRAM: No, I am asking that, given 

7 

MR, REILLY: You already left me 

8 

her known exposure history in the '90s — 

8 

speechless. 

9 

THE COURT: In the'90s? 

9 

THE COURT: I doubt it. 

10 

MR. ENGRAM: Right, compared to her 

10 

MR. REILLY: Your Honor, I think that all 

11 

exposure history prior to 1989, clearly and solely 

11 

that is being accomplished here, he is not making a 

12 

from an toxicological perspective, does it make 

12 

diagnosis of when she developed sinusitis. He is 

13 

sense that she could not have had the disease 

13 

not making a diagnosis of does she have sinusitis 

14 

in'89. 

14 

or not. This is merely a question of if you have 

15 

THE COURT: No, but you are asking him 

15 

- 

16 

about how the exposure affects getting the disease. 

16 

THE COURT: If the- 

17 

MR. ENGRAM: Yes. 

17 

MR. REILLY: If you have 10 times the 

18 

THE COURT: But I don't know that he can. 

18 

exposure. 

19 

MR. ENGRAM: I will lay a foundation. 

19 

THE COURT: More exposure in the '80s. 

20 

THE COURT: What is it that he can say? 

20 

MR. REILLY: The Plaintiffs have 

21 

What is it that he will say? I think it includes 

21 

maintained she had 15,000 hours or 75,000 minutes 

22 

things about how much exposure and when and what 

22 

of exposure leading up to 1990 or leading up to 

23 

happens and when you get the symptoms and all of 

23 

1989, and they've said, look, that - and Dr. 

24 

that. 

24 

Persky and the Plaintiffs have maintained that is 

25 

MR. ENGRAM: That's right. That is based 

25 

enough to give you chronic sinusitis. The only 
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1 

question that is being asked really of this witness 

1 

A. It's dramatically greater in the period 

2 

is, if you don't have sinusitis, chronic sinusitis, 

2 

of 1976 to 1989, probably well over 90 percent of 

3 

after 15,000 hours of exposure, after 75,000 

3 

the total. 

4 

minutes of exposure, does it make any sense that 

4 

Q. Okay. Let's talk about whether you have 

5 

you are going to develop chronic sinusitis from an 

5 

developed any exhibits that would compare 

6 

exposure to environmental tobacco smoke for chronic 

6 

Mrs. French's exposure with other exposure levels. 

7 

sinusitis if you only have -- 

7 

A. Yes. I have done that for nicotine and 

8 

THE COURT: No, I think it includes this 

8 

carbon monoxide. 

9 

other aspect, because, I mean, I thought it was Dr. 

9 

Q. Let's take nicotine first. 

10 

Perskys view « and actually this isn't clear to 

10 

A. Why don't you leave that one on the 

11 

me from the evidence. I don't know if the jury has 

11 

bottom? | 

12 

a clearer idea, but I can't recall specific 

12 

Q. Okay. All right. Now, we mentioned 

13 

evidence that addresses this, but if you have the 

13 

earlier that you said that you were going to use 

14 

exposure over here, how long does it take to 

14 

nicotine as a marker, correct? 

15 

develop the symptoms? Maybe -- let's assume for a 

15 

A. I did. 

16 

moment she has the chronic sinusitis, and let's 

16 

Q. All right. How would you explain to the 

17 

assume it comes from this, although I don't know, 

17 

jury how you arrived at your conclusions regarding 

18 

and I am not sure what the evidence is about how 

18 

Mrs. French's exposures in this chart here? 

19 

long it takes for the symptoms to show, to come 

19 

A. Well, if we start with the part that was 

20 

out. Maybe he knows something about it and maybe 

20 

just discussed a moment ago, you can see that from 

21 

he doesn't. 

21 

1976 through 1990 corresponds to the years on the 

22 

MR. WEINSTEIN: He is not a doctor. 

22 

bottom of this chart. 

23 

MR. REILLY: You are right. There is no 

23 

I have not expanded it out beyond 1990, 

24 

testimony from the Plaintiffs expert on that 

24 

although this does it slightly. It is 

25 

point. It is woefully lacking. 

25 

insignificant compared to what you see here. 
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1 

THE COURT: Well, I don't know what the 

1 

So year by year, these are the exposures 

2 

evidence is, but I don't think he can answer the 

2 

that were calculated for Mrs. French based on the 

3 

question that way. You can ask him, you know — 1 

3 

number of hours per year that she could have flown, 

4 

guess, he has a lot of information from his 

4 

the inhalation rate I assumed for her in the 

5 

expertise about the risks of certain chemicals, and 

5 

working cabin, which is a moderate level of 

6 

he can talk about that, but I don't think you can 

6 

activity established by EPA and by OSHA, for 

7 

ask him something that asks for him to say when the 

7 

example, and the concentrations of nicotine that 

8 

symptoms would — you know, when someone would have 

8 

were measured in these 17 studies that I talked 

9 

symptoms from the exposure. 

9 

about so that we don't have to guess, we don't have 

10 

MR. ENGRAM: Okay. 

10 

to estimate. What we do is use the data that has 

11 

THE COURT: Just rephrase it. 

11 

been generated and has been measured in aircraft 

12 

MR. ENGRAM: I will rephrase it. 

12 

cabins for nicotine, and we get values for 

13 

MR. WEINSTEIN: And he used the word 

13 

Mrs. French in terms of — I mentioned units 

14 

sinusitis and he is not a doctor. 

14 

before, micrograms, which is a millionth of a gram. 

15 

(Whereupon, the proceedings resumed 

15 

It is a small quantity, per kilogram of her body 

16 

before the jury:) 

16 

weight. That is a measure of toxicology units. 

17 

BY MR. ENGRAM: 

17 

Even I or most of us weigh between 50 to 70 or 80 

18 

Q. Dr. Teaf, if you come back down, let me 

18 

kilograms. It is that about 50 kilograms is about 

19 

rephrase my question. 

19 

100 pounds. 45 kilograms is about 50 pounds. I 

20 

I think you need to see this, though. If 

20 

normalize it so I can compare Mrs. French to 

21 

we were to draw a line at the mid point — well, if 

21 

somebody else, to a person in the home, in a 

22 

we were to draw the line between 1989 and 1990, how 

22 

residence, let's say, that is living with a smoker. 

23 

does Mrs. French's exposures compare for the 14 

23 

We know from looking at the literature 

24 

years before January of 1990 with the six years 

24 

that there are no studies that correspond to 

25 

after that point in time? 

25 

chronic sinusitis in nonsmoking studies, and I 
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1 

established this level based on that work, 1.91 

1 

as well. 

2 

micrograms per kilogram per day, so I am not sure 

2 

What it does is it changes these numbers 

3 

that the units matter, but I will be happy to 

3 

in relatively small amounts, and you can draw a 

4 

explain it in greater detail. 

4 

line and see that the conclusion is not changed. 

5 

Taking into account the actual 

5 

For those period of six years, it does increase the 

6 

information we know about Mrs. French's exposure, 

6 

dose somewhat, but still the highest number for the 

7 

she is considerably less than anything that is not 

7 

year of 1982 is approximately the same as this 

8 

shown as an effect in people similarly exposed. 

8 

hypothetical maximum that I told you about earlier 

9 

And by similarly exposed, I mean in terms of dose. 

9 

at,66. 

10 

We compared these doses in the inhalation rates, 

10 

So, again, the numerical values aren't so 

11 

the body weights, the exposures measured in the 

11 

important. What is important is the magnitude of 

12 

air, and we get numbers that are between three and 

12 

the change, and the magnitude of the change is very 

13 

six times less. 

13 

small. 1 think you have the other half of that. 

14 

I added one more piece to this. I said 

14 

Q. Thank you. Now, why did you use nicotine 

15 

75 hours a month for 12 months, that is 900 hours a 

15 

as the marker for this chart? 

16 

year, so let's use that as a cap for the number of 

16 

A. Nicotine is a tobacco-specific product. 

17 

hours that could have flown. Even if we didn't 

17 

It's not associated with other things in the cabin 

18 

know these things, which we do, this averages more 

18 

environment and that we might mix it up with. It 

19 

like 4- or 500 hours a year, not 900 hours a year, 

19 

is also a measure of the particulate phase. There 

20 

so that is the way I did that for nicotine in order 

20 

are two phases of smoke, the gaseous phase and the 

21 

to make the risk assessment against a number that 

21 

particulate phase, and it is a measure of the 

22 

we know does not cause the effect that we are 

22 

particulate phase, and it is a good unit measure of 

23 

looking at. 

23 

the intensity of smoke in the cabin or in any other 

24 

Q. So if we didn't have this chart that 

24 

environment. It has been used that way by a 

25 

Joyce Coleman prepared from an analysis of the work 

25 

variety of researchers over the years. 
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1 

records, then this hypothetical maximum of 900 

1 

Q. Let's talk a little bit about the dose 

2 

hours per year would be .66? 

2 

equation comparing the aircraft environment to a 

3 

A. Which is about a third of the no effect 

3 

home environment where someone's spouse smokes. 

4 

level. It is important to realize that this is not 

4 

What about concentration; how does the 

5 

the effect level that causes the problem. This is 

5 

concentration compare in a home compared to an 

6 

a known level that doesn't cause the problem. The 

6 

airplane when smoking was permitted? 

7 

real level that does cause it is probably way up 

7 

A. The concentrations are not very different 

8 

here somewhere. We don't know that (indicating). 

8 

from one another. 

9 

Q. And that is what you referenced when you 

9 

Q. Now, are we talking about concentrations 

10 

said there were no studies showing an association? 

10 

in the smoking section or the concentrations in the 

11 

A. Chronic sinusitis and ETS. 

11 

plane as a whole? 

12 

Q. All right. Now, did you go back and 

12 

A. In the plane as a whole. 

13 

recalculate for the years '78, '79 through 1984 

13 

Q. And why is it that the actual 

14 

just doubling her exposure or doubling the number 

14 

concentrations over a four- or five-hour flight 

15 

of hours she was flying because she was commuting 

15 

don't really differ much from that in a home where 

16 

back and forth to L.A.? 

16 

someone is a smoker? 

17 

A. Based on Mrs. French's testimony and use 

17 

A. Well, the reason is because of the 

18 

of the phrase doubling of the exposure, I doubled 

18 

ventilation rate in the plane. There is a 

19 

the number of hours; however, I kept the inhalation 

19 

specifically designed engineering system that is 

20 

rate for those periods of time which she was 

20 

designed to turn the air over or remove air and 

21 

commuting at a lower level than when she was 

21 

replace it at a much greater frequency than your 

22 

working on the plane recognizing she was using more 

22 

house or my house or in this courtroom. It's 

23 

oxygen and breathing more heavily and taking in 

23 

probably on the factor of 10 or 15 times greater in 

24 

more air, but when you are sitting in a seat, there 

24 

the plane. It may be more than in a building. 

25 

are values that are easily able to be used for that 

25 

Q. Now, can you compare the concentration of 
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1 

ETS within the airplane in the smoking section and 

1 

component of normal air, atmosphere, with no human 

2 

in the nonsmoking section? 

2 

beings on the planet. 

3 

A. Yes, and I include that in my 

3 

Q. In a residential setting, many homes have 

4 

calculations. I assumed that during the flight 

4 

fire detectors. 

5 

times that Mrs. French was working she was sitting 

5 

Are there other kinds of detectors you 

6 

or working in the smoking section half of the time 

6 

might find in a home today? 

7 

and in the nonsmoking section half of the time. 

7 

A. Carbon monoxide detectors. 

8 

Q. And in the home, over what period of 

8 

Q. And why would a person want to buy a 

9 

time? Again, we are talking about concentrations. 

9 

carbon monoxide detector in the home? 

10 

So would it be fair to say that in the aircraft 

10 

A. Because there are levels at which it is 

11 

cabin, in the smoking section, the concentration is 

11 

unsafe and those levels need to not be exceeded, 

12 

clearly higher than it is in the home, correct? 

12 

but they are considerably higher than what we are 

13 

A. That's correct. 

13 

talking about here. 

14 

Q. But for what period of time is the 

14 

Q. In fact, what’s the source of the level 

15 

concentration measured in a spousal study involving 

15 

of carbon monoxide in homes? 

16 

home exposure? 

16 

A. Well, it is from a variety of points of 

17 

A. _ The exposure period is considered to be 

17 

view. Just your own exhaled breath is a 

18 

as great as 16 hours assuming that someone goes to 

18 

significant source of carbon monoxide. Your 

19 

work for eight hours and comes home. 

19 

automobile, cooking stoves, fireplaces. It is a 

20 

Q. Okay. And in the airplane — I believe 

20 

very common component of all air, and so that is 

21 

there has been testimony in this case that the 

21 

why it is measured and we look for exceedances 

22 

average was about four and a half hours. 

22 

(sic) in places where it is elevated compared to 

23 

Mrs. French's own average flight time would have 

23 

other places. 

24 

been about four and a half hours. 

24 

Q. If you had a faulty water heater, a gas 

25 

A. And we also know hours per year, which is 

25 

water heater, would that be a source of carbon 
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1 

a more useful measure. 

1 

monoxide? 

2 

Q. Okay. What happens if you look at other 

2 

A. Sure. 

3 

constituents in environmental tobacco smoke other 

3 

Q. Okay. But, again, we've talked about the 

4 

than nicotine? 

4 

exposure and it's a function of concentration in 

5 

A. Well, another common marker that is used 

5 

time. Where on carbon monoxide - what would be 

6 

and has been in many studies is carbon monoxide. 

6 

the level that you would have to have for it to be 

7 

Carbon monoxide is a measure of the gaseous phase. 

7 

lethal? 

8 

Nicotine is the measure of the particulate phrase. 

8 

A. Oh, it would be hundreds of times higher 

9 

and carbon monoxide is the measure of the gaseous 

9 

than that, probably thousands of times higher than 

10 

phase, and it provides you with a similar shaped 

10 

that. 

11 

graph, but it is much lower, that is, the line is 

11 

Q. Okay. And this drawing — I mean, this 

12 

much lower. The difference between what 

12 

chart shows extremely low levels that have been — 

13 

Mrs. French's exposure was and the acceptable level 

13 

what is the basis for the numbers that you've put 

14 

of exposure is considerably greater. 

14 

on this chart? 

15 

Q. Now, there has been some testimony in 

15 

A, This is the same period of hours that 

16 

this case that carbon monoxide, of course, is a 

16 

were expressed in this lower chart, similar 

17 

chemical, a gas, correct? 

17 

exposure, inhalation rates, different 

18 

A. Right. This graph here is the equivalent 

18 

concentrations of carbon monoxide in the smoking 

19 

to what I showed you a moment ago for nicotine. 

19 

and nonsmoking sections of the plane again. 

20 

Q. Can you describe the characteristics of 

20 

Q. Okay. Are you aware of any efforts by 

21 

carbon monoxide? 

21 

Mrs. French or her attorneys or her consultants to 

22 

A. Sure. It is colorless. It is odorless, 

22 

take scientific measurements of her personal 

23 

and it has a toxicity curve like anything else. It 

23 

environmental tobacco smoke exposure? 

24 

is acceptable at some levels, and it is present in 

24 

A. I am not aware of that. 

25 

your home, and it is present here, and it is a 

25 

Q. Are you aware of any efforts by 
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1 

Mrs. French's attorneys or consultants to calculate 

1 

A. Correct. 

2 

her environmental tobacco smoke exposure? 

2 

Q. Before you take the stand back, the last 

3 

A. I haven't seen any of that either. 

3 

column, permissible exposure limit of 56, who 

4 

Q. You're the only person in this case to 

4 

determined that was the safe level of exposure for 

5 

have performed an exposure assessment; isn't that 

5 

a worker on an eight-hour day? 

6 

right? 

6 

A. That was set by the Occupational Safety 

7 

A. As far as I know. 

7 

and Health Administration. It is used by every 

8 

Q. Now, is there another way to analyze 

8 

state I know of, certainly by Florida. 

9 

Mrs. French's exposure to constituents in 

9 

Q. And this limit, this 56, compared to -- 

10 

environmental tobacco smoke? 

10 

how does that limit, the safe limit, set by the 

11 

A. Yes. We can compare it to the acceptable 

11 

U.S. Government, OSHA, compare to the.55 that 

12 

level I mentioned early on, the permissible 

12 

you've calculated for Mrs. French's exposure? 

13 

exposure limit for the workplace. 

13 

A. Her exposure is about almost exactly 100 

14 

Q. Okay. That's the safe level you referred 

14 

times less than the acceptable level day in and day 

15 

to earlier? 

15 

out. 

16 

A. Yes, sir. 

16 

Q. As a toxicologist, Dr. Teaf, do you have 

17 

Q._ A level established for safe worker 

17 

experience with these OSHA-established permissible 

18 

exposure day in and day out in the workplace. 

18 

exposure levels? 

19 

Is this the chart you used to compare her 

19 

A. I do, both in my practice, as well as in 

20 

nicotine intake with other working groups? 

20 

my role as chair of the Toxic Substance Advisory 

21 

A. Yes, I did. There is a permissible 

21 

Council. 

22 

exposure limit for — 

22 

Q. Now, we looked at the nicotine intake 

23 

MR. WEINSTEIN: You can put anything up 

23 

comparison by working group. 

24 

there. 

24 

Did you also look at the OSHA PELS for 

25 

A. There is a permissible exposure limit for 

25 

carbon monoxide? 
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1 

nicotine just as there is for carbon monoxide, and 

1 

A. Yes. 

2 

if you assume a worker is exposed to it all day 

2 

Q. Is this a chart that you prepared to show 

3 

long, as they would be able to be, then their dose 

3 

what the OSHA weekly permitted dose of carbon 

4 

would be on this axis here, this right here, and 

4 

monoxide is? 

5 

this is the amount that a worker would take in 

5 

A. Yes. 

6 

right at the occupational limit. 

6 

Q. And what is the safe level established by 

7 

In comparison to that, I used the same 

7 

the United States Government on a weekly basis? 

8 

number you saw a moment ago for carbon monoxide. 

8 

That would be a 40-hour workweek? 

9 

The low effect for a worker or person at the home 

9 

A. Correct. 

10 

is 1.91. It shows it right here. It is the same 

10 

Q. What has the United States Government 

11 

as the home and an office worker, eight hours a day 

11 

established as a safe level on a weekly basis for 

12 

at the office. And then Mrs. French assuming that 

12 

carbon monoxide? 

13 

her greatest exposure year was 1988, if you do the 

13 

A. Well, at a 40-hour workweek, that would 

14 

second calculation that I showed you, the most 

14 

be 2,200 milligrams, which is about two grams. It 

15 

exposed year is 1982, and that number becomes.69. 

15 

is a relatively small amount, but if that is a 

16 

as I showed you on the figure. 

16 

40-hour workweek. 

17 

Q. Okay. Now, just so there is no 

17 

Q. Knowing Mrs. French's exposure as you've 

18 

misunderstanding here, you’re talking about a home 

18 

calculated it, how long would it take Mrs. French’s 

19 

where at least one person, if not more, are 

19 

exposure to ETS in the airplane, the exposure to 

20 

smoking? 

20 

carbon monoxide, to equal this safe one-week level? 

21 

A. Exposure to a nonsmoker in a smoking home 

21 

A. About two years and four months. 

22 

is the way it is said in the literature. 

22 

Q. So for her to reach 2,200 milligrams of 

23 

Q. And the office worker's, likewise, 

23 

carbon monoxide, it would take two years and four 

24 

exposure to a nonsmoking office worker in an office 

24 

months? 

25 

where smoking is permitted? 

25 

A. Yes, sir. 
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1 

Q, Do you have an expert opinion as a 

1 

A. Yes, it is. 

2 

toxicologist held to a reasonable degree of 

2 

Q. Now, what is the underlying assumption 

3 

scientific probability as to whether as a result of 

3 

with respect to the safe level guidelines set for 

4 

being exposed to environmental tobacco smoke Lynn 

4 

the space shuttle? How long a period of time? 

5 

French was ever exposed to any of these 

5 

A. The space shuttle assumes — the space 

6 

constituents above the OSHA-established safe 

6 

shuttle values assume 180 days 24 hours a day, so a 

7 

permissible exposure limit? 

7 

six-month mission continuously inside of the space 

8 

A. Yes, my opinion is that she was not. 

8 

shuttle. 

9 

Q. Let's turn to this last chart. We 

9 

Q. And have you compared Mrs. French's 

10 

compared nicotine exposure of Mrs. French with that 

10 

exposures to environmental tobacco smoke 

11 

permissible safe level established by the U.S. 

11 

specifically to carbon monoxide levels with the 

12 

Government. 

12 

NASA guidelines for safe carbon monoxide exposure 

13 

While we are talking about carbon 

13 

in the shuttle? 

14 

monoxide, let's compare again by working group 

14 

A. Yes, I have. 

15 

Mrs. French's level of carbon monoxide exposure as 

15 

Q. What did you find? 

16 

a constituent of environmental tobacco smoke to the 

16 

A. They are far, far less than those which 

17 

OSHA PEL. 

17 

are established as safe for the space shuttle. 

18 

What's the safe level established by the 

18 

Q. Dr. Teaf, what is your bottom-line 

19 

U.S. Government? 

19 

conclusion of your risk assessment on Mrs. French? 

20 

A. Again, a 40-hour workweek, this daily 

20 

A. That the exposures to ETS constituents, 

21 

dosage of 6.21 is the acceptable level established - 

21 

while certainly measurable and having been measured 

22 

by consensus and established by scientific 

22 

in the cabin, are not of toxicological 

23 

evaluation. The home is about one-fifth of that; 

23 

significance. They are not zero values, but based 

24 

the office worker is about a 20th of that, and 

24 

on everything I know and all of the risk assessment 

25 

Mrs. French's value of.07 is about 90 times less 

25 

work I've done, they were not significant to the 
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1 

than that. 

1 

development of any disease process. 

2 

Q, Okay. Again, the green column is 

2 

MR. ENGRAM: Thank you. Dr. Teaf. Your 

3 

representative of the safe level of exposure? 

3 

witness. 

4 

A. That's correct. That's the guidelines 

4 

THE COURT: Cross-examination. 

5 

provided by the federal government and by the state 

5 

MR. WEINSTEIN: Can we have a short 

6 

for acceptable levels. Again, just to tell you 

6 

recess? 

7 

that if this changes to 1982 based on the inclusion 

7 

THE COURT: Okay. I guess we can. We 

8 

of the commuting flight, that numbers changes to 

8 

will try to make it really short. So would the 

9 

about 0.09. 

9 

jurors go to the jury room, please. 

10 

Q. Did you say '82 or '92? 

10 

(Whereupon, a recess was taken.) 

11 

A. 1982. 

11 

MR. WEINSTEIN: Judge, before I start. 

12 

Q. Okay. In addition to the OSHA PELS we 

12 

can we have some ground rules here, because I 

13 

have talked about that applied to all workplace 

13 

noticed that every time this is not really 

14 

environments, are there any guidelines that are 

14 

followed. Mr. Engram took this witness, and sure 

15 

more specific to an aircraft-type situation? 

15 

enough Mr. Reilly will get up and start objecting. 

16 

A. There is also the recent development by 

16 

THE COURT: Mr. Engram, you are making 

17 

NASA, the National Aeronautics and Space 

17 

the objections, if there happen to be any, in the 

18 

Administration, of a value that is set for the 

18 

unlikely event. All right. 

19 

space shuttle, values of materials that can be 

19 

(Jury present) 

20 

found in the air of the space shuttle, many of 

20 

THE COURT: We will proceed with the 

21 

which are the same as those which are found in the 

21 

cross-examination. 

22 

aircraft cabin. 

22 

CROSS EXAMINATION 

23 

Nicotine is not one of those. 

23 

BY MR. WEINSTEIN: 

24 

Q. Now, but is carbon monoxide one of those 

24 

Q, Good morning, Dr. Teaf. 

25 

values that is set for the space shuttle? 

25 

A. Good morning, sir. 
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1 

Q. Dr. Teaf, I am not a toxicologist, so 

1 

occurred? 

2 

please excuse me. I will be asking you some 

2 

A. The latter part of 1989, first part of 

3 

elementary, common sense questions, I hope, all 

3 

1990. 

4 

right? 

4 

Q. Um-hum. 

5 

A. I will do my best. 

5 

From that -- and it had to do, that 

6 

Q. And I would appreciate it if you could 

6 

contact, with prospective work and ultimate 

7 

answer my question with a yes or no, if it calls 

7 

testimony, correct? 

8 

for that, and then if you feel it is necessary, why 

8 

A. Actually, no, it didn't. 

9 

certainly you can do that, of course, all right? 

9 

Q. All right. Tell this jury how much to 

10 

A. That's my custom and I will certainly try 

10 

this day — strike that. 

11 

to do it. 

11 

You never did any work at all regarding 

12 

Q. This is not the first time you've 

12 

environmental tobacco smoke or never published 

13 

testified, correct? 

13 

anything up until that time you were contacted, 

14 

A. No, sir. 

14 

correct? 

15 

Q. Dr. Teaf, you are not an M.D., are you? 

15 

MR. ENGRAM: Objection, compound. 

16 

A. No, sir, I am not. I am a Ph.D. 

16 

THE COURT: Yes. You are asking two 

17 

Q. And do you know the definition of what 

17 

things. 

18 

sinusitis is? 

18 

BY MR. WEINSTEIN: 

19 

A. It is not my area. 

19 

Q. Did you ever publish anything about 

20 

Q. And, therefore, you are not really 

20 

specifically ETS, environmental tobacco smoke, 

21 

qualified to testify about how someone — the 

21 

before the time that you were contacted? 

22 

causes of sinusitis, are you? 

22 

A. Not ETS, but the constituents of ETS many 

23 

A. Yes, I think I am in the context that I 

23 

times. 

24 

did. 

24 

Q. All right. Now, tell this jury how much 

25 

Q. What's the definition of chronic 

25 

money to date the tobacco companies have paid you 
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1 

sinusitis? 

1 

for what you have — for the work that you've done 

2 

A. It doesn't have anything to do with my 

2 

for them. 

3 

ability to be familiar with the literature and the 

3 

A, I would say since 1989 it's about 

4 

causation as is described in the literature. 

4 

probably 80 or $90,000. My company, not me 

5 

Q. Doctor, when is the first time that you 

5 

personally. 

6 

were contacted by the tobacco companies? 

6 

Q. Well, you own the company, don't you? 

7 

A. Regarding this case? 

7 

A. Sure, but I have employees that do work 

8 

Q. No, about ETS, as you call it. 

8 

there and I pay them. I pay their salaries. 

9 

A. As anyone calls it, but I would say 

9 

Q. And you’re on the - your primary job you 

10 

probably — 

10 

say I thought was working for Florida State 

11 

MR. ENGRAM: Your Honor, let me interpose 

11 

University; is that correct? 

12 

an objection. There is no good-faith basis. He 

12 

A. That is also my job, yes, sir. 

13 

has never been contacted by the tobacco companies. 

13 

Q. What is your yearly salary there? 

14 

THE COURT: Do you mean by the attorneys? 

14 

A. At Florida State University? 

15 

MR. WEINSTEIN: Yes, yes. 

15 

MR. ENGRAM: Objection, Your Honor. 

16 

BY MR. WEINSTEIN: 

16 

THE COURT: Sustained. 

17 

Q. I will make it more specific in case 

17 

BY MR. WEINSTEIN: 

18 

there is some sort of misunderstanding and you 

18 

Q. That 80 or 90,000 - do you know the 

19 

don't understand my question. 

19 

exact amount? 

20 

When was the first time you were 

20 

A. No, I don't. 

21 

contacted any anyone concerning a request to be 

21 

Q. And that is in regard to airline cabins 

22 

hired by or on behalf of the tobacco companies? 

22 

and ETS and all of this testimony and all of these 

23 

Probably by lawyers, right? 

23 

exotic diagrams; is that correct? 

24 

A. Yes, sir. 

24 

A. It is in regard to the toxicology of ETS. 

25 

Q. All right. When is the first time that 

25 

Q. Um-hum. 
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You weren't on any of Lynn French's 
flights, to your knowledge, were you? 

A. Not to my knowledge. 

Q. Urn-hum. 

And did you ever interview for this 
purpose any airline attendants? 

A. No, sir, I did not. 

Q. Did you investigate the results of 
people's exposure to environmental smoke, that is, 
how many people the government estimates die from 
exposure to environmental tobacco smoke? 

MR. ENGRAM: Your Honor, that's not 
relevant. It's outside of the scope of direct. 

THE COURT: Overruled. He is talking 
about the risks of ETS. I suppose that could be 
considered in that category. 

_THE WITNESS: I have not focused on the 
lethality, no, because it wasn't the nature of any 
of the cases that I looked at so far. This is a 
sinusitis case. 

BY MR. WEINSTEIN: 

Q. You never -- you've never read anything 
that talks about -- you never heard the statistic 
about something like - 

MR. ENGRAM: Your Honor, can we have a 


correct? 

A. I don't know his specific charges. I 
know that is the way it tends to be presented, yes, 
sir. 

Q. And you know that the tobacco companies 
have given you various publications to read before 
you rendered any kind of opinion; isn't that true? 

A. I received publications from them. I 
also spent a great deal of time collecting 
information unrelated to those that they had 
provided to me, and that was the agreement when I 
came aboard as a consultant to them. 

Q. And, of course, you have expressed -- 
you've actually in reviewing all of those 
publication, you came to a different opinion than 
the Surgeon General of the United States; isn't 
that true? 

MR. REILLY: Objection. 

MR. ENGRAM: Your Honor ~ 

THE COURT: Sustained. 

BY MR. WEINSTEIN: 

Q. How much money did you say you spent 
specifically on this case involving Lynn French? 

A. I didn't say because you didn't ask me 
that question, but I assume you are asking me now, 
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1 

side-bar? 

1 

and I would say that from December, January — 

2 

THE COURT: I don't think you can make 

2 

between December of 1991 or January of 2002, about 

3 

reference. 

3 

13 or $14,000 of the business. 

4 

BY MR. WEINSTEIN: 

4 

Q. And, as a matter of fact, as of March 

5 

Q. All right. We've heard you say that 

5 

30th of 2001, your bill to the tobacco companies 

6 

there's such a low quantity of particles and 

6 

was over $65,000; isn't that true? 

7 

tobacco smoke on an airline in the aircraft, 

7 

A. I don't know the total. I think that's 

8 

correct? 

8 

the question you asked me before. I think that I 

9 

A. I didn't provide any testimony on 

9 

said 80, because that included this number, as well 

10 

particles, no, sir. 

10 

as the other, for about the last two and a half 

11 

Q. Well, you know that with all of the data 

11 

years. 

12 

that's available, whether it be the EPA or OSHA or 

12 

Q. So, as I said, as of March 30th of 2001, 

13 

any of those organizations, after everything was 

13 

you had already billed the tobacco company 65,000; 

14 

evaluated, smoking was banned on an aircraft. 

14 

is that correct? 

15 

correct? 

15 

A. I believe that is correct, yes. 

16 

A. I do know that, yes, sir. 

16 

Q. And now it is up to, as you said, 80,000? 

17 

Q. Um-hum. 

17 

A. Right, which is about what I said, which 

18 

And you know — and you're familiar. 

18 

is $14,000 more than 65. 

19 

aren't you, with the Surgeon General's Report of 

19 

Q. Um-hum. 

20 

1986? 

20 

And, Doctor, isn't it true that — I 

21 

A. Yes. 

21 

heard you talking about carbon monoxide and 

22 

Q. Um-hum. 

22 

nicotine, but there are a whole bunch of other 

23 

And you know that the Surgeon General of 

23 

constituents and components and chemicals in 

24 

the United States is responsible for the welfare 

24 

tobacco smoke, environmental tobacco smoke, 

25 

and the health of everybody in the United States, 

25 

correct? 
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1 

A. There are. 

1 

Q. Is hydroquinone in tobacco smoke? 

2 

Q. There's, for example, ammonia. Would you 

2 

A. Yes. 

3 

agree? 

3 

MR. ENGRAM: Your Honor, I object to the 

4 

A. Ido. 

4 

form of the question. 

5 

Q. Formaldehyde? 

5 

THE COURT: I think you want it to be 

6 

A. Ido. 

6 

ETS? 

7 

Q. Acrolein? 

7 

MR. ENGRAM: Environmental tobacco smoke 

8 

A. Present. 

8 

or secondhand smoke, but not just tobacco smoke. 

9 

Q. Methyl ethyl ketone? 

9 

THE COURT: Okay. Is that the question, | 

10 

A. I've never seen that in ETS, and I 

10 

whether any of these chemicals are in ETS? 

11 

wouldn't expect to find it there, no. 

11 

BY MR. WEINSTEIN: 

12 

Q. Quinoline? 

12 

Q. Yes. How about phenol? 

13 

A. Probably. 

13 

A. I don't know whether those are in ETS. 

14 

Q. Propionldehyde? I don't know if I am 

14 

The list you have in front of you is cigarette 

15 

pronouncing it correctly. Ever heard of that? 

15 

smoke chemicals. 

16 

A. Not that particular word, but if there is 

16 

Q. Isn't really the chemical composition 

17 

list you would like me to look at. 

17 

substantially the same in ETS and in mainstream? 

18 

Q. May I approach, your Honor? 

18 

A. The chemical composition is similar. 

19 

THE COURT: Of course. 

19 

There are many similarities, but the concentrations 

20 

BY MR. WEINSTEIN: 

20 

are dramatically different which is, as I said, the 

21 

Q. I am showing you a list — well, it's 

21 

critical feature. 

22 

entitled Health Defects of Selected Cigarette Smoke 

22 

Q. Let's go on. 

23 

Chemicals. I will go for a few of them. 

23 

THE COURT: Give him the list if you 

24 

A. Where does that come from? 

24 

want. 

25 

Q. It comes from a medical web site. 

25 

BY MR. WEINSTEIN: 
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1 

A. Do you know who put it together? 

1 

Q. I will tell you what. Read off of that 

2 

Q. I am only asking whether they are on 

2 

list to the jury and tell me whether or not you 

3 

there. After all, you are the toxicologist. What 

3 

have the expertise and knowledge to decide whether 

4 

does that mean say? 

4 

or not it is an ETS or just in mainstream, because 

5 

A. Propionaldehyde. 

5 

you are the toxicologist. 

6 

THE COURT: Wait. 

6 

First read the chemical and tell this 

7 

THE WITNESS: I have no idea where the 

7 

jury whether you have the knowledge sufficient to 

8 

list came from or no idea. 

8 

know whether it is in ETS or not or whether it is 

9 

BY MR. WEINSTEIN: 

9 

only in mainstream or not. 

10 

Q. You are the toxicologist, and I am asking 

10 

A. Well, let me back up. 

11 

you whether you have the knowledge whether this, 

11 

Q. Could you do that for me, please? 

12 

however you said it, is that in tobacco smoke to 

12 

A. No, I can't, and I will tell you why I 

13 

your knowledge? 

13 

can't. 

14 

A. I believe it is. 

14 

Q. You can't? Why? 

15 

MR. ENGRAM: Your Honor, this is 

15 

THE COURT: You may answer. 

16 

argumentative. 

16 

THE WITNESS: Because for any individual 

17 

THE COURT: Okay. You can ask him the 

17 

sample of ETS, you may or may not find these or 

18 

chemicals that you wish, so if you want to show him 

18 

other substances. You have to look at any 

19 

so he can know what you are saying, that is fine. 

19 

particular sample of any particular environment to 

20 

BY MR. WEINSTEIN: 

20 

know that. The aircraft cabin has been sampled and 

21 

Q. How about nitric oxide, is that in 

21 

we know the constituents of ETS that are found in 

22 

tobacco smoke? 

22 

the aircraft cabin. 

23 

A. It is present in tobacco smoke and it is 

23 

BY MR. WEINSTEIN: 

24 

present in the air we breathe independent of 

24 

Q. The aircraft has been sampled by who? 

25 

tobacco smoke. 

25 

A. Well, I’ve seen 17 different studies, 
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1 

including the U.S. Department of Transportation, 

1 

or may not have some of these, and it may or may 

2 

the U.S. Department of Health, Education and 

2 

not have others. 

3 

Welfare, the National Academy of Sciences. 

3 

Q. Then I will rephrase it. Can any of 

4 

Q. After they did that, they banned smoking 

4 

those - may any of those chemicals be in ETS, that 

5 

on airplanes, correct? 

5 

is, environmental smoke and mainstream smoke? 

6 

A. They banned, and since you bring that up, 

6 

A. Most of these look like they could be. 

7 

let's look at- 

7 

Q, Read them. 

8 

Q. Well, did you hear the question? 

8 

A. Ammonia, 4-aminobiphenyl, formaldehyde, 

9 

MR. REILLY: Your Honor - 

9 

acrolein, methyl ethyl ketone, nickel, chromium, 

10 

THE COURT: You have to let him finish. 

10 

quinoline, catechol, tar, 1,3-butadiene, benzene, 

11 

BY MR. WEINSTEIN: 

11 

NNN, NNK, toluene, isoprene, nicotine, phenol, 

12 

Q. Did they ban it or not? 

12 

hydroquinone, nitric oxide, lead, butyraldehyde, 

13 

THE COURT: He can finish the answer. 

13 

propionaldehyde, acetaldehyde, 3-aminobiphenyl, 

14 

MR. WEINSTEIN: But it is a yes or no 

14 

3-aminonaphthalene, 1 -aminonaphthale, 

15 

first, Judge. 

15 

benzo {a}pyrene, acetone, crotonaldehyde, hydrogen 

16 

THE COURT: He did answer that and he 

16 

cyanide, cadmium, pyridine, resorcinol, cresol, 

17 

answered it before and we all know it. 

17 

carbon monoxide, acrylonitrile, styrene, and NAT. 

18 

BY MR. WEINSTEIN: 

18 

Q. And that long list of chemicals is only a 

19 

Q. You're right. 

19 

small portion of all of the chemicals that can be 

20 

A. The 1986 National Academy of Sciences 

20 

found in mainstream and/or ETS, correct? 

21 

made some conclusions which were of interest during 

21 

A. Well, yes, and I would qualify that by 

22 

the decisions about what to do about ETS in 

22 

saying, as I think I may have answered in one of 

23 

aircraft cabins. The 2001 National Academy of 

23 

the earlier questions, the presence of a substance 

24 

Sciences study also looked at airline cabins, 

24 

is really not the important thing. The question 

25 

flight crews and their exposures and concluded that 

25 

is, what's the concentration and then what is the 
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1 

despite the ban on ETS, all of the same kinds of 

1 

dose that results from that concentration. 

2 

complaints, health complaints that were identified 

2 

Q. And some of the results that you have 

3 

in the 1986 study were still being identified by 

3 

reached and based your opinion on are based on 

4 

flight crews. Therefore, while it may or may not 

4 

findings by a Mr. Ogden; isn't that correct, sir? 

5 

have been a good idea to ban smoking, it didn't 

5 

A. One of the several hundred studies I've 

6 

change the health complaints of the people on the 

6 

looked at, two were prepared by a gentleman by the 

7 

planes. 

7 

name of Ogden, yes. 

8 

Q, And will you go on with the list now? 

8 

Q. And in the paper that you wrote, you cite 

9 

Of course, 1990 — when that came out, 

9 

the three articles or investigations by this 

10 

when you are talking about this, the 1990 report? 

10 

Mr. Ogden as supporting your position 75 times, 

11 

A. 2001. 

11 

correct? 

12 

Q. 2001? 

12 

A. Yes. 

13 

A. Yes, sir. 

13 

Q. All right. And, of course, Mr. Ogden is 

14 

Q. But that's when -- of course, we know 

14 

an employee of the tobacco companies, right? 

15 

that is when tobacco smoke — after tobacco smoke 

15 

A. I don't know Mr. Ogden's employment. 

16 

was banned, correct? 

16 

Q. You mean to say you relied upon the 

17 

A. That is my point. 

17 

findings of a person or a report or measurements of 

18 

Q. Now, please continue and read and tell 

18 

somebody who is employed by the tobacco companies 

19 

this jury whether or not those chemicals that are 

19 

and didn't take that into consideration? 

20 

listed on the — first read the chemical and say 

20 

A. That’s correct. I did not. It was a 

21 

whether or not you know if those chemicals are in 

21 

peer-reviewed information which, as I mentioned, is 

22 

environmental tobacco smoke or just in mainstream 

22 

a critical factor for anything that I look at. 

23 

smoke. 

23 

Q. And did you know that he on behalf of the 

24 

A. I will have to answer it the same way I 

24 

tobacco company on his own took some mechanical 

25 

did before, and that is any particular sample may 

25 

machine and said he measured certain things on an 
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1 

aircraft, correct? 

1 

information to consider. 

2 

A. He did say that. I think he was more 

2 

Q. All right. You also were talking about 

3 

specific than mechanical machine, though. 

3 

the spacecraft, the shuttle, and what the level of 

4 

Q. Did the machine have eyes? 

4 

contaminates are. 

5 

A. 1 don't recall. 

5 

Do you know any astronauts that smoke? 

6 

Q. I was wondering if the machine's eyes 

6 

A. I don't know any astronauts. 

7 

burned. Did the machine have lungs? 

7 

Q. Have you ever heard of an astronaut that 

8 

A. It was an air-sampling device that 

8 

smokes? 

9 

measured air concentrations. 

9 

MR. REILLY: Objection. 

10 

Q. Tell me how many times that machine 

10 

THE COURT: Sustained. 

11 

coughed from the tobacco. 

11 

BY MR. WEINSTEIN: 

12 

MR. REILLY: Objection, Your Honor. 

12 

Q. Well, do you know whether when they go up 

13 

THE COURT: Sustained. 

13 

into space they have this smoke-filled space 1 

14 

BY MR. WEINSTEIN: 

14 

shuttle? 

15 

Q. Tell me. 

15 

A. I don't think there is a smoke-filled 

16 

THE COURT: I sustained the objection. 

16 

space shuttle that has to do with cigarette ■ 

17 

BY MR. WEINSTEIN: 

17 

smoking. 

18 

Q. Okay. You consider yourself in the 

18 

Q. They probably wouldn't let them smoke, 

19 

category of a scientist, correct? 

19 

would they? 

20 

A. Ido. 

20 

MR. REILLY: Judge, objection. 

21 

Q. And you've heard many times how science 

21 

THE WITNESS: My point in making the 

22 

— the results of science and results can be 

22 

comment, as I think you know, was to point out many 

23 

manipulated; you’ve heard that, haven't you? 

23 

of the same chemicals that are of interest here 

24 

A. Absolutely. 

24 

have been considered by NASA and levels have been 

25 

Q. And you know that scientists — if they 

25 

established for a continuous six-month, 
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1 

want to find if certain scientists are biased and 

1 

24-hours-a-day exposure, and none of the 

2 

investigators are biased and they want to find a 

2 

constituents in the aircraft cabin even approach 

3 

certain result, they can rig the test to end up and 

3 

those guideline values. 

4 

reach a result that they are seeking for their own 

4 

BY MR. WEINSTEIN: 

5 

benefit, you know that, don't you? 

5 

Q. And, of course, you mentioned the space 

6 

MR. ENGRAM: Your Honor, objection, no 

6 

shuttle, but, of course, there is no tobacco smoke 

7 

good-faith basis. 

7 

in the space shuttle, correct? 

8 

THE COURT: Overruled. You may answer. 

8 

A. Should I answer it again? I said no. 

9 

THE WITNESS: I am certainly aware that 

9 

The constituents are the important thing and the 

10 

has been suggested of some individuals. I also 

10 

concentrations are the important thing. 

11 

know the purpose of the peer-reviewed literature is 

11 

Q. And you think that virtually - you think 

12 

to ferret that out and identify and correct it. 

12 

that when smoking was permitted on the aircraft 

13 

BY MR. WEINSTEIN: 

13 

with over 100 people who were permitted to smoke, 

14 

Q. And the Surgeon General's, of course, 

14 

it was virtually the same, amount the same, as what 

15 

Report of'86 that focused solely on environmental 

15 

it is in the space shuttle? You said virtually the 

16 

smoke ~ well, they had all of the peers there. 

16 

same, the same kind of contaminants, right? 

17 

You saw the long list of worldwide experts that 

17 

A. I didn't say anything like that, no. 

18 

contributed to that conclusion of the 1986 

18 

Q. As a matter of fact, you do know, don't 

19 

environmental report, Surgeon General's Report, 

19 

you, that there were planes that had as many as 100 

20 

correct? 

20 

seats provided on the aircraft for smokers, 

21 

A. There have been a number of Surgeon 

21 

correct? 

22 

Generals' Reports, yes. 

22 

A. I have seen that, yes. 

23 

Q. In fact, you listed some of the same 

23 

Q. And there was no ban on who can smoke and 

24 

sources? 

24 

how many people can smoke at the same time. 

25 

A. I did. I think that is important 

25 

correct? 
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1 

A, I don't know of any such ban, no. 

1 

A. That's exactly my point, and I think I 

2 

Q. Well, if somebody selects or elects to 

2 

spent some time explaining why it is true. It 

3 

sit in the smoking section, wouldn't you conclude 

3 

depends how much you are exposed to whether or not 

4 

they want to smoke? 

4 

it would be a problem. 

5 

A. Well, I would think that they might want 

5 

Q. You were talking about carbon monoxide, 

6 

to, but I've seen many people, including myself, 

6 

and you say there is carbon monoxide around or -- 

7 

that have been in smoking sections that were not 

7 

well, you know that the airplane doesn't have any 

8 

requesting to be there but who were there. 

8 

windows that you can open up, correct? 

9 

Q. You must have really enjoyed that, didn't 

9 

A. I do know that. 

10 

you? 

10 

Q. And you’re in a pressurized cabin, 

11 

A. It was fine. 

11 

correct? 

12 

Q. It was fine? You loved sitting - are 

12 

A. When you are flying, yes. 

13 

you the only person in the world that doesn't smoke 

13 

Q. Yes. And you've heard of people that 

14 

that loves the smell of smoke? 

14 

have committed suicide, haven't you, by taking the 

15 

A. No, sir, I don't believe that. 

15 

carbon monoxide exhaust from their car, close the 

16 

Q. Do you like the smell of tobacco smoke? 

16 

windows, and they kill themselves, correct? 

17 

A.. It doesn't bother me. 

17 

A. Yes, they do, although that has, of 

18 

Q. Okay. As a matter of fact, you were 

18 

course, nothing to do with what I am speaking of. 

19 

asked about your family, right? 

19 

Q. Okay. 

20 

A. Yes, sir. 

20 

A. It is probably worth mentioning that the 

21 

Q. Haven't you in the past testified that if 

21 

highest concentrations of carbon monoxide that were 

22 

my kids want to smoke, it is okay with me; it is 

22 

measured in the U.S. Department of Transportation 

23 

their choice? 

23 

study occurred before the plane left the ground, 

24 

MR. ENGRAM: Your Honor, objection, 

24 

not during the smoking session. 

25 

improper. 

25 

Q. And, of course, that is just one of 
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1 

MR. WEINSTEIN: He brought it up. 

1 

almost 4,000 chemicals that may be contained and 

2 

THE COURT: I think you have to ask him 

2 

have been found to be contained in ETS and 

3 

the question here rather than refer to some prior 

3 

mainstream smoke, correct? 

4 

testimony. 

4 

MR. ENGRAM: Objection, Your Honor, utter 

5 

BY MR. WEINSTEIN: 

5 

lack of foundation. 

6 

Q. Have you ever told your children not to 

6 

THE COURT: Sustained. 

7 

smoke? 

7 

BY MR. WEINSTEIN: 

8 

A, Sure. 

8 

Q. You are on the staff of Florida State - 

9 

Q. Didn't or haven't you testified in the 

9 

what is the Florida State University Research 

10 

past it is their choice? 

10 

Foundation? 

11 

MR. ENGRAM: Objection, 

11 

A. It is a nonprofit corporation that the 

12 

THE COURT: Sustained. 

12 

university set up for external funding. 

13 

BY MR. WEINSTEIN: 

13 

Q. Do you have any relationship with that? 

14 

Q. Do you smoke? 

14 

MR. ENGRAM: Your Honor - 

15 

A. No, sir, I don't. 

15 

THE WITNESS: I have contracts with them, 

16 

Q. Why? 

16 

yes, through my World Health Organization work. 

17 

A. Because I run. 

17 

BY MR. WEINSTEIN: 

18 

Q. What? 

18 

Q. Okay. Do you agree that sidestream smoke 

19 

A, Because I run and I don't smoke. It is 

19 

has been found to be even more toxic and dangerous 

20 

my decision not to smoke. 

20 

than — 

21 

Q. Because you know it is unhealthy, right? 

21 

MR. ENGRAM: Your Honor, can we have a 

22 

A. If you smoke enough, I am sure it is 

22 

side-bar? 

23 

unhealthy. 

23 

THE COURT: Approach the bench, please. 

24 

Q. And if you are exposed to it enough, it 

24 

(Whereupon, a bench conference was 

25 

is unhealthy, right? 

25 

had:) 
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1 

THE COURT: Yes. 

1 

BY MR. WEINSTEIN: 

2 

MR. ENGRAM: I don't know how you can 

2 

Q. Let me show you Plaintiffs I.D. 1-BB and 

3 

take something from a web site that this witness 

3 

ask you to look at it. Look down at the source of 

4 

has some familiarity - not with the web site, but 

4 

the information contained. 

5 

with the organization, and just start quoting from 

5 

A. I don't know these people. 

6 

it. It is hearsay. 

6 

Q. I thought you said they are right across 

7 

THE COURT: I think that is true. 

7 

the street from you. 

8 

MR. WEINSTEIN: I can first ask him the 

8 

A. It is a building with 900 people in it. 

9 

question if -- 

9 

I don't know them. 

10 

THE COURT: You can't -- see, it is clear 

10 

Q. Would you read this and tell me whether 

11 

you are holding a document and reading from it and 

11 

or not -- 

12 

asking if he agrees with it, but you haven't 

12 

MR. ENGRAM: Objection, Your Honor. 

13 

established what it is and that he regards it as 

13 

THE COURT: Sustained. Sustained. 

14 

authoritative. 

14 

BY MR. WEINSTEIN: 

15 

MR. WEINSTEIN: All right. 

15 

Q. So can we agree then that with all of the 

16 

(Whereupon, the proceedings resumed 

16 

research you've done, that you claim, and all of 

17 

-before the jury:) 

17 

the publications that you read for - that cost - 

18 

BY MR. WEINSTEIN: 

18 

that tobacco people paid you $80,000, you never 

19 

Q. Doctor, do you know whether or not 

19 

considered any publications put out by the Florida 

20 

sidestream smoke has been found to be even more 

20 

State University Research Foundation where you are 

21 

toxic and dangerous than smoke that has been 

21 

employed 

22 

inhaled by a smoker? 

22 

by- 

23 

MR. ENGRAM: Same objection. Your Honor. 

23 

A. No, I am not employed by the University 

24 

THE COURT: Sustained. 

24 

Research Foundation. 

25 

BY MR. WEINSTEIN: 

25 

Q. Well, what branch of the Florida State 
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1 

Q. Doctor, you talked about your association 

1 

University Research Foundation, Inc., is from 

2 

with the Florida University Research Foundation, 

2 

Florida State? 

3 

correct? 

3 

A. I don't understand the question. 

4 

A. Florida State University Research 

4 

Q. All right. You don't know the connection 

5 

Foundation is a contracting organization that takes 

5 

between Florida State University and Florida State 

6 

money and administers money. It is an 

6 

University Research Foundation? 

7 

administrative arm of the university. It has no 

7 

A. I do know that. Sure. I told you what 

8 

scientific function particularly. 

8 

it was. 

9 

Q. And so, therefore — well, how about the 

9 

Q. Um-hum. 

10 

Center for Integrating Research and Learning at the 

10 

And you don't consider them an 

11 

National High Magnetic Field Laboratory, have you 

11 

authoritative source that you considered in your 

12 

ever heard of those people? 

12 

review; is that right? 

13 

A. The mag lab, as it is called, is across 

13 

A. Florida State University Research 

14 

the street from my office, but I am not familiar 

14 

Foundation is not a scientific organization. It is 

15 

with the center. 

15 

simply an administrative organization that 

16 

Q. So you don't know whether they are an 

16 

contracts with people like myself with my World 

17 

authoritative source of information? 

17 

Health Organization work to administer the money. 

18 

A. I don't know what information you are 

18 

Q. And, of course, they put out information 

19 

talking about. 

19 

that is not authoritative or influential or based 

20 

Q. Well, let me show you and ask you whether 

20 

on scientific information, correct? 

21 

or not — let me show you this document. 

21 

MR. REILLY: Objection. 

22 

THE COURT: Do you want to mark it for 

22 

MR. ENGRAM: Asked and answered, 

23 

I.D., please? 

23 

argumentative. 

24 

MR. WEINSTEIN; Yes. 

24 

THE COURT: Sustained. I think we 

25 

THE CLERK: Plaintiffs 1-BB for I.D. 

25 

covered this before. 
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1 

BY MR. WEINSTEIN: 

1 

THE WITNESS: I focused specifically on 

2 

Q. Now, you talked about the home, and I 

2 

this case with regard to sinusitis. 

3 

think we have been through it with other witnesses, 

3 

BY MR. WEINSTEIN: 

4 

but you were talking about the comparison of ETS on 

4 

Q. I asked about illness. 

5 

a plane to ETS in the home, correct? 

5 

A. And I answered with regard to what I've 

6 

A. I was. 

6 

done for this case. 

7 

Q. And in the home, we usually have one 

7 

MR. WEINSTEIN: Could the court reporter 

8 

smoker or two smokers or approximately at most; is 

8 

read back the question? 

9 

that right? 

9 

(Whereupon, the requested portion 

10 

A. You could. You could have more than 

10 

of the record was read by the 

11 

that, but, as 1 mentioned earlier, the important 

11 

reporter as above recorded.) 

12 

thing is not in the number of smokers, but the 

12 

THE WITNESS: I reviewed a lot of 

13 

concentration of the constituents, the 

13 

literature about the home, and I’ve seen a lot of 

14 

concentration of the individual material. 

14 

statistics on it, but I focused, as I said, in this 

15 

Q. Of course. And, of course, we know on a 

15 

particular case on sinusitis since that is the 

16 

plane that they have 100 smokers which could be 

16 

issue at hand. 

17 

smoking at the same time, and in the home, you have 

17 

BY MR. WEINSTEIN: 

18 

one spouse who may be a nonsmoker breathing in 

18 

Q. Is it that you don’t want to answer the 

19 

smoke when the other spouse who is a smoker is 

19 

question? Just answer the question. 

20 

smoking sometimes, correct? 

20 

What do you know about illnesses? 

21 

A. I guess you could generate any number of 

21 

MR. REILLY: Objection. 

22 

different circumstances. What I use is the air 

22 

MR. WEINSTEIN: Read the question back 

23 

data that tells me what the concentrations are, 

23 

again. 

24 

which is the important information. 

24 

THE COURT: I think he did answer it. 

25 

Q. And we know that the heights of the home 

25 

MR. WEINSTEIN: Most respectfully-- 
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1 

are higher than the ceilings are in the cabins, 

1 

THE COURT: Well, do you want to rephrase 

2 

correct? 

2 

the question perhaps or ask it slightly different? 

3 

A. That may be true, but that doesn't affect 

3 

BY MR. WEINSTEIN: 

4 

the air concentration measurements which are 

4 

Q. I am asking this question: Since you are 

5 

empirical. They are collected data. They are not 

5 

talking about the level of concentration of smoke 

6 

suppositions or assumptions or anything else. 

6 

and you are sort of telling this jury that it is 

7 

Q. And can you open up the windows in the 

7 

hardly any smoke there, all right, so if either the 

8 

home? 

8 

home or in the airline, I am only asking about 

9 

A. All of those things will affect the 

9 

whether or not you have read any studies about the 

10 

concentration, again, which have been measured. 

10 

number of people who become ill, seriously ill, as 

11 

Q. And have you read all of those — have 

11 

a result of exposure in the home to the secondhand 

12 

you read any studies that talk about serious 

12 

smoke from a spouse that is smoking and the other 

13 

diseases that a nonsmoking spouse comes down from 

13 

spouse is a nonsmoker. 

14 

by being exposed to the secondhand smoke of one 

14 

MR. ENGRAM: Same objection. 

15 

spouse in the home? 

15 

THE COURT: I think it is a different 

16 

MR. ENGRAM: Your Honor, objection, 

16 

type of question, but I think this one raises 

17 

irrelevant. 

17 

another problem, and I will sustain the objection, 

18 

THE COURT; Sustained. 

18 

because before you can cross-examine about studies, 

19 

BY MR. WEINSTEIN: 

19 

you have to identify them and see if the witness 

20 

Q. What, if anything, do you know about 

20 

recognizes them as authoritative. 

21 

illnesses incurred by one spouse who doesn't smoke 

21 

BY MR. WEINSTEIN: 

22 

from another spouse that does in the home? 

22 

Q. Well, in your research, have you read any 

23 

MR. ENGRAM: Objection, Your Honor, . 

23 

studies about -1 am just asking in general with 

24 

irrelevant. 

24 

the vast research you’ve told this jury you've gone 

25 

THE COURT: Overruled. You may answer. 

25 

through, did you read any studies about the number 
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of nonsmoking spouses that have come down with 
serious illnesses as a result of just one smoker in 
the home? 

MR. ENGRAM: Your Honor, we would insist 
that this — 

THE COURT: I will sustain the objection. 

BY MR. WEINSTEIN: 

Q. Now, you talked about workplaces and 
buildings and such by OSHA; is that correct? 

A. I did, yes, sir. 

Q. And after all of these statistics came 
out and safe levels of environmental smoke, smoking 
has been banned in public buildings in the state 
and most states; isn't that correct? 

A. I don't know about this particular 
building, but in many buildings it has, yes. 

Q. .You don’t know about this particular 
building? 

A. No. 

Q. Did you see the signs? 

MR. REILLY: Objection, Your Honor. 

THE COURT: Overruled. 

Q. Did you see the signs right in the 
hallway right here talking about no smoking and the 
reasons why and how it can injure nonsmokers? 
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as I am reading it. 

Question: So this is in the Surgeon 
General's — 

MR. REILLY: Objection, your Honor. 

THE COURT: Okay. I will sustain the 
objection. That is not what you just asked him 
here. 

BY MR. WEINSTEIN: 

Q. Okay. The question - this is a 
question. 

"Question: So this is in the Surgeon 
General’s" - 

THE COURT: This is the same thing. You 
can't ask him a question at trial that you are 
reading. It's supposedly impeachment of— 

MR. WEINSTEIN: I will show it to the 

court. 

THE COURT: No, please don't read it 

again. 

MR. WEINSTEIN: Okay. 

BY MR. WEINSTEIN: 

Q. Haven't you - have you ever expressed 
the opinion that you don't need to review someone 
else's interpretation of the data, that you got the 
original data? 
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1 

A. I did not see those, no, sir. 

1 

MR. REILLY: Asked and answered, your 

2 

Q. Well, it has a black frame around it 

2 

Honor. 

3 

right out in the hallway on every level here. Did 

3 

THE COURT: Sustained. 

4 

you not see it? 

4 

BY MR. WEINSTEIN: 

5 

A. I will take your word for it. I did not 

5 

Q. And is there a chapter in the Surgeon 

6 

see it, no, sir. 

6 

General's Report dealing with toxicology? 

7 

Q. Isn’t it true, sir, that you don’t need 

7 

A. Which Surgeon General's Report? 

8 

to review someone else's interpretation of data if 

8 

Q. 1986. 

9 

you got the original data yourself? 

9 

A. Yes, I believe there is. 

10 

A. I would always like to get the original 

10 

Q. And you reviewed everything you could, 

11 

data myself. It doesn't mean that I don't, from 

11 

but you didn’t think it was important to look at 

12 

time to time, look at what other people have 

12 

this in detail; is that correct? 

13 

concluded and see if I agree with it, but it is a 

13 

A. I did say that; and that is still 

14 

pretty general question. I don't know if that 

14 

correct. I reviewed it, but I got the original 

15 

helps or not. 

15 

studies. 

16 

Q. Well, do you remember the question being 

16 

Q. And you don't need - you felt — you 

17 

asked of you on March 30th of 2001, Friday, on a 

17 

stated, I don't need to review someone else's 

18 

Friday, March 30th of 2001. This same issue came 

18 

interpretation of the data if you got the original; 

19 

up and you were asked at page — well, maybe I 

19 

is that correct? 

20 

should identify it. 

20 

MR. ENGRAM: Asked and answered, your 

21 

MR. ENGRAM: Can you show him a copy of 

21 

Honor. 

22 

it? 

22 

THE COURT: Yes, you have asked this same 

23 

MR. WEINSTEIN: Show him? Okay. I took 

23 

question. 

24 

the long way around, I think. Do you remember 

24 

BY MR. WEINSTEIN: 

25 

being asked this question? I am showing it to you 

25 

Q. And many of the same studies that were 



http ://legacy.library.ucsf.e(firiliid6terlfflTjafia0'/|swWA/.industrydocuments.ucsf.edu/docs/hyjl0001 






Page 2252 


Page 2254 

1 

cited in 1986, the Surgeon General's Report, you 

1 

THE COURT: Well, it is not another 

2 

also reviewed, correct? 

2 

witness. I will sustain the objection. I am not 

3 

A. Conect. 

3 

sure which Surgeon General's Report, which finding 

4 

Q. You have not seen or been shown the 

4 

and so on. 

5 

testimony of Julius Richmond, the former Surgeon 

5 

BY MR. WEINSTEIN: 

6 

General; is that correct? 

6 

Q. All right, Judge. 

7 

A. I know who he is. I have not seen 

7 

Since you considered Mr, Ogden's results 

8 

testimony of his, no. 

8 

of his testing, that went into your consideration. 

9 

Q. And how about the Surgeon General's 

9 

correct? 

10 

Report, the writer, the editor, that is Dr. David 

10 

A. It was one of many, yes. 

11 

Bums; have you reviewed or seen his video or his 

11 

Q. And you also considered the testimony of 

12 

testimony? 

12 

- well, of other witnesses about how many hours 

13 

A. No, but I've read the Surgeon General's 

13 

and the exposure that Lynn French was subjected to, 

14 

Reports when Dr. Richmond was the Surgeon General. 

14 

correct? 

15 

Q. And you saw all of the contributors to 

15 

A. Yes. 

16 

that Surgeon General's Report; there were doctors 

16 

Q. So, therefore, if Mr. Ogden's results as 

17 

from all over the world really. 

17 

reported is flawed or different than what the 

18 

A. 1979? 

18 

situation really was, then your conclusions, which 

19 

Q. 1986. 

19 

are based on Mr. Ogden's — 

20 

That dealt solely with environmental 

20 

MR. ENGRAM: Objection, there is no 

21 

smoke, correct? 

21 

good-faith basis for this question. 

22 

THE COURT: What is it? 

22 

THE COURT: Well, I will let him finish 

23 

MR. REILLY: Objection, Dr. Richmond 

23 

the whole question, please. 

24 

didn't have any role. 

24 

BY MR. WEINSTEIN: 

25 

MR. WEINSTEIN: It is a speaking 

25 

Q. Well, if you relied on, at least in part, 
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1 

objection, your Honor. 

1 

on Dr. - on Mr. Ogden's reports, that is, on the 

2 

THE COURT: Wait a minute. I think you 

2 

tests that he performed that you relied on, if they 

3 

have to clarify the question, because you asked 

3 

are incorrect, then obviously there is a 

4 

several different ones. 

4 

possibility that your conclusions are incorrect 

5 

MR. WEINSTEIN: Judge. 

5 

because you are relying on incorrect information, 

6 

THE COURT: What is it you want the 

6 

correct? 

7 

witness to answer? 

7 

MR, ENGRAM: Excuse me. 

8 

MR. WEINSTEIN: You made a ruling before 

8 

THE COURT: Overruled. 

9 

I- 

9 

You may answer. 

10 

THE COURT: Don't make objections, 

10 

THE WITNESS: If I had used Mr. Ogden's 

11 

Mr. Reilly. 

11 

studies exclusively, it might be basis for your 

12 

MR. ENGRAM: The question is confusing 

12 

concern. 1 did not; and there is not. 

13 

because Mr. Weinstein is implying that Dr. Richmond 

13 

Q. So you didn't rely on Mr. Ogden even 

14 

wrote the 1986 report. 

14 

though you said - even though you listed him and 

15 

THE COURT: I don't think the question is 

15 

mentioned Mr. Ogden's report 75 times in your 

16 

too clear yet about what it is you are asking, Mr. 

16 

report, correct? 

17 

Weinstein. Please rephrase it. 

17 

A. Well, we better clear that up because I 

18 

BY MR. WEINSTEIN: 

18 

didn't cite him 75 times in my report. I prepared 

19 

Q. Okay. Could it be that the Surgeon 

19 

a spreadsheet of all of the studies that I had 

20 

General came to a different conclusion than you. 

20 

looked at that calculated or measured 

21 

because the Surgeon General considered all of the 

21 

concentrations of ETS in a variety of different 

22 

data and articles listed in his report and you did 

22 

environments. 

23 

not? 

23 

There are three studies by either Ogden 

24 

MR. ENGRAM: Objection. Commenting on 

24 

or Ogden and other researchers that appear on the 

25 

the testimony of another witness. 

25 

spreadsheet, which is set up so that it has the 
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1 

first seven pages of all studies. Then the next 

1 

A. I don't know that. It would have been a 

2 

seven pages it continues out this way (indicating). 

2 

pretty good size team to collect the results, I 

3 

His name appears on it 75 times, but he is cited 

3 

imagine. 

4 

three times out of about 150 references. 

4 

Q. Do you know whether or not Mr. Ogden made 

5 

Q. My point was exactly that. His name 

5 

any measurements on any flight at all that Lynn 

6 

appears there 75 times, there in the record, 

6 

French was on? 

7 

correct? 

7 

A. 1 don't know that. 

8 

A. It is a ridiculous point. 

8 

Q, You were talking about Clorox and trying 

9 

Q. And I did say in my original question, 

9 

to say, well, we have it in our clothes and we put 

10 

although it was three articles, you mentioned his 

10 

it in washing machines and everything, but let me 

11 

name 75 times, correct? 

11 

ask you this: Chlorine, I mean, is an irritant if 

12 

A. I mentioned it three times. It is the 

12 

it is concentrated enough, correct? 

13 

way the printing of the document is that you are 

13 

A. That was my point, yes. | 

14 

looking at. 

14 

Q. And if I took chlorine and put it in an 

15 

Q. And when you say we use in your direct 

15 

aerosol can and sprayed it up your nose directly, 

16 

testimony, you said we use data developed, do you 

16 

and did it for hours on end, well, you know,-four 

17 

remember making those — that statement? 

17 

or five hours, off and on, close proximity, you 

18 

A. I don't. 

18 

don't think you would get ill? 

19 

Q. If you did use that, would that — would 

19 

MR. REILLY: Objection, your Honor. 

20 

it be — would it be correct to say that the data 

20 

THE COURT: You may answer. 

21 

that you use that was developed was at least in 

21 

THE WITNESS: That exposure would be a 

22 

part developed by the tobacco industry? 

22 

very high exposure. There is no evidence that 

23 

A. The samples and the analysis and all of 

23 

that's relevant to the situation I was describing. 

24 

the results that were presented are some studies 

24 

BY MR. WEINSTEIN: 

25 

that were apparently funded by tobacco companies. 

25 

Q. All I said is, do you think you would get 
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1 

As I told you earlier, the benefit of considering 

1 

ill? Would you? I 

2 

all of the data that are out there is that it 

2 

A. I think you would get ill. I 

3 

allows you to make sure you don’t miss the point, 

3 

Q. That is all I asked. | 

4 

which you are. 

4 

MR. ENGRAM: Can he finish the answer? I 

5 

Q. Funded by tobacco, it was the tobacco 

5 

THE COURT: Yes. 

6 

employees. Mr. Ogden works for the tobacco company 

6 

THE WITNESS: I spent a great deal of 

7 

for many, many, many years. He's in charge of 

7 

time describing the reasons why that situation is 

8 

their department there, correct? 

8 

different than the one in which you have low 

9 

A. I don't know what his employment is, as I 

9 

concentrations. And it is an important 

10 

said earlier. I happen to know that the 

10 

consideration that you cannot ignore or you 

11 

peer-reviewed scientific publications that he has 

11 

shouldn't ignore. 

12 

put out there have been reviewed by people like 

12 

BY MR. WEINSTEIN: 

13 

myself and other scientists. 

13 

Q. And do you know of any reason why the 

14 

Q. And that's a machine that he had the 

14 

Surgeon General of the United States would be more 

15 

option to put wherever he wanted, correct? 

15 

prone to favor flight attendants and people exposed 

16 

A. It is kind of like the Bar Association 

16 

to secondhand smoke than — than the tobacco 

17 

Journal. You have other lawyers review it to make 

17 

industry? 

18 

sure it is not wrong, that is what was done here. 

18 

MR. REILLY: Objection. 

19 

Q. You have to assume what he reported is 

19 

MR. ENGRAM: Objection. 

20 

correct? 

20 

THE WITNESS: I don't understand the 

21 

A. That is all reviewed during the 

21 

question. 

22 

peer-review process. 

22 

MR. ENGRAM: No foundation. 

23 

Q. Do you know whether or not there was 

23 

THE COURT: The witness said he didn't 

24 

anybody there watching Mr. Ogden when he made these 

24 

understand the question. 

25 

so-called tests? 

25 

BY MR. WEINSTEIN: 
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1 

Q. All right. 

1 

A. I don't recall that I did, but I may 

2 

The Surgeon General is not being paid by 

2 

have. 

3 

the tobacco industry in any way, shape or form, 

3 

Q. If you put chlorine - even when you are 

4 

correct? 

4 

talking about chlorine in a pool and such, if you 

5 

A. Not to my knowledge. 

5 

put it in a pool, it doesn't stay in that one 

6 

MR. REILLY: Objection, your Honor. 

6 

little section where you poured it in, it sort of 

7 

BY MR. WEINSTEIN: 

7 

infiltrates the rest of the pool, doesn't it? 

8 

Q. You are aware that the Surgeon General of 

8 

A. Of course. That is why we measure it, so 

9 

the United States is supposed to be -- is an 

9 

we know how much that occurs. And we have that 

10 

independent person whose responsibility is to 

10 

information. 

11 

safeguard the health of the American public, 

11 

Q. And if you measured it in the spot where 

12 

correct? 

12 

it was poured in, there would be a higher 

13 

A. Yes, And I think it is — again, there 

13 

concentration than from the other areas, correct; 

14 

is more than one Surgeon General, so I don't know 

14 

that makes sense? 

15 

which one you are talking about. They have a 

15 

A. Yes, it does. 

16 

general charge, but they all do their job 

16 

Q. Right. And that is sort of like, if you 

17 

differently and they have concluded different 

17 

are leaning over or if you are in a smoking section 

18 

things over the years. 

18 

where there is a much higher concentration than 

19 

Q. But their responsibility is the same, 

19 

would be in the other sections, correct? 

20 

basically, isn't it? 

20 

A. Actually it is not much higher. It is 

21 

A. And they made different conclusions over 

21 

not very much higher at all. 

22 

the years about particular types of health effects. 

22 

Q. Do you recall seeing smoke sort of 

23 

Q. And, I mean, the tobacco industry, their 

23 

hovering in the smoking section? 

24 

responsibility is not the same as the Surgeon 

24 

A. I don't have a recollection of that, no. 

25 

General's, correct? 

25 

Q. You've testified in other matters -- 
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1 

MR. ENGRAM: This is irrelevant. 

1 

well, you have been in court on environmental smoke 

2 

THE COURT: Sustained. 

2 

cases one or more? 

3 

BY MR. WEINSTEIN: 

3 

A. One. 

4 

Q. Do you know of any other product that is 

4 

Q. And you anticipate being called again? 

5 

sold that — 

5 

MR. ENGRAM: Objection, your Honor. 

6 

MR. ENGRAM: Your Honor, this is — this 

6 

Relevance to this case. 

7 

is irrelevant. 

7 

THE COURT: Overruled. 

8 

THE COURT: I think so. 

8 

You may answer. 

9 

MR. REILLY: Can we have a side-bar, your 

9 

THE WITNESS: I don't know if I will be 

10 

Honor? 

10 

called again or not. 

11 

THE COURT: I will sustain the objection. 

11 

BY MR. WEINSTEIN: 

12 

Do you have any other questions? 

12 

Q. Did they sit with you and talk to you 

13 

BY MR. WEINSTEIN: 

13 

about your — about your testimony here? 

14 

Q. Judge, if I might have a moment. Did you 

14 

A. Of course, we reviewed the areas that 

15 

fly during — I don't know how old you are, but did 

15 

would have to be covered, sure. 

16 

you fly between 1976 and 1990 when smoking was 

16 

Q. And did they have — I don't know if you 

17 

permitted? 

17 

saw Mr. Engram here, but did he show you his book 

18 

A. Of course. 

18 

with all of the written out questions and answers? 

19 

Q, And I think you mentioned something along 

19 

MR. ENGRAM: Your Honor, I didn't have a 

20 

those lines. 

20 

book. It is a comment on counsel. 

21 

When you put — let me ask you this: If 

21 

THE COURT: All right. Did he show you 

22 

you sat — did you ever sit in the nonsmoking 

22 

any written out questions and answers? 

23 

section? 

23 

THE WITNESS: No. 

24 

A. Of course. 

24 

BY MR. WEINSTEIN: 

25 

Q. Did you smell smoke there? 

25 

Q. Did they tell you the questions they were 
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going to ask and the responses they wanted? 

A. We reviewed all of the subjects that had 
to be covered. And I was told to answer your 
questions as best I could. 

Q. How much time did you spend preparing for 
your testimony here with anyone that is seated over 
there, or anyone from their offices? 

A. I told you I spent about 80 hours -- 

Q. Eighty? 

A. - total on this case. And I consider 
that all preparation for my testimony since 
December of 1991. 

Q. And how much is - how much are you 
charging here for your testimony here today? 

A. The same as I always charge. The same 
that I testified to previously, $165 an hour. 

Q.. You mentioned the World Health 
Organization. Did you mention that? 

A. Yes. 

Q. Do they favor bans on smoking? 

MR. REILLY: Objection. 

MR. ENGRAM: Your Honor, not in evidence. 

THE WITNESS: I told you, my work is in 
chemical terrorism. 

BY MR. WEINSTEIN: 
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THE COURT: Sustained. 

BY MR. WEINSTEIN: 

Q. You will agree, won't you, that being 
exposed to environmental tobacco smoke can be a 
health risk to nonsmoking people? 

MR. ENGRAM: Your Honor, beyond the scope 
of his testimony. 

THE COURT: I will let you answer. 

Overruled. 

THE WITNESS: As I discussed in a number 
of different instances now, if the concentration 
were high enough and the duration were long enough, 
that could potentially be true. It was not in this 
case; and that was my evaluation. And I think I 
laid the reasons out why I came to that conclusion. 

BY MR. WEINSTEIN: 

Q. But if your assumptions are incorrect — 

I am saying the only question that I asked is, will 
you agree that environmental tobacco smoke 
constitutes a health risk to nonsmokers? 

A. Not in the circumstances that I was asked 
to look at in this case. 

Q. I just asked you whether or not - judge, 
can I have a yes or no? 

THE COURT: He answered that question. 
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1 

Q. Isn't it true that the World Health 

1 

MR. WEINSTEIN: No, not the way -- no. 

2 

Organization favors bans on smoking? 

2 

THE COURT: Here. Here is what he said: 

3 

MR. ENGRAM: This is an improper way, 

3 

As I discussed in a number of different instances 

4 

your Honor. 

4 

now, if the concentration were high enough and the 

5 

THE COURT: I will sustain the objection. 

5 

duration were long enough, that could potentially 

6 

MR. WEINSTEIN: Give me just another 

6 

be true. It was not in this case; and that was my 

7 

moment, Judge. 

7 

evaluation. And I think I laid the reasons out why 

8 

THE COURT: Okay. 

8 

I came to that conclusion. 

9 

BY MR. WEINSTEIN: 

9 

BY MR. WEINSTEIN: 

10 

Q. Are you familiar with the questionnaires 

10 

Q. So then the answer would be, yes. All 

11 

at the Florida State University when they are 

11 

right, if your conclusions are wrong about the 

12 

interviewing people for employment? 

12 

length and duration and level of exposure that 

13 

A. I assume there are some. I am not 

13 

Mrs. French was exposed to, correct? 

14 

independently familiar with them, no. 

14 

MR. ENGRAM: Misstates his testimony. 

15 

Q. Have you ever seen the medical history 

15 

MR, WEINSTEIN: No further questions. 

16 

questionnaires that are required of persons who are 

16 

THE COURT: Okay. Is there any redirect? 

17 

seeking employment to have a position such as 

17 

REDIRECT EXAMINATION 

18 

yours? 

18 

BY MR. ENGRAM: 

19 

A. I am sure I filled one out in 1979 when I 

19 

Q. Dr. Teaf, let's put to rest what the 

20 

began my employment there. 

20 

Surgeon General said in 1986 about chronic nose 

21 

Q. Do you ever remember being asked whether 

21 

disease. 

22 

you have been subjected to chronic exposure to 

22 

Would agree that chronic sinusitis would 

23 

environmental tobacco smoke? 

23 

be nose disease? 

24 

MR. ENGRAM: Your Honor, this is well 

24 

A. Yes. 

25 

beyond the scope of the direct. 

25 

Q. What did the Surgeon General in 1986 in 
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1 

the study titled Health Consequences of Involuntary 

1 

Haven't we covered what a peer-review process is? 

2 

Smoking find? 

2 

I think so. 

3 

A. Concluded that there was no link between 

3 

Sustained. 

4 

ETS and chronic nose disease, sinus disease. 

4 

BY MR. ENGRAM: 

5 

MR. WEINSTEIN: Objection. 

5 

Q. Let me ask you, are you familiar with the 

6 

BY MR. ENGRAM: 

6 

— you said there were three studies that were 

7 

Q. Let me show you what has been identified 

7 

written by Mr. Ogden — 

8 

as Defendants' Exhibit 2139. It has been admitted 

8 

A. Yes. 

9 

into evidence in this case, will go back with the 

9 

Q. — correct? 

10 

jury, would you read the finding, the conclusion of 

10 

Were you familiar with the journals that 

11 

the Surgeon General found on page 65? 

11 

those studies were published in? 

12 

A. There are no studies of chronic ear, nose 

12 

A. Yes. 

13 

and throat symptoms in adults with involuntary 

13 

Q, Were those what is called in science. 

14 

smoking exposure, 1986 Surgeon General's Report, 

14 

peer-reviewed publications? 

15 

page 65. 

15 

A. Yes. 

16 

Q. And you said that you did your own 

16 

Q. Would they have undergone scrutiny by a 

17 

independent research? 

17 

scientist not connected with the tobacco companies? 

18 

MR. WEINSTEIN: Your Honor, excuse me. 

18 

A. Of course. 

19 

The question before that then should be stricken 

19 

MR. WEINSTEIN: Your Honor, objection. 

20 

because all that says is there are no tests. 

20 

THE COURT: It is repetitious. We have 

21 

THE WITNESS: No. 

21 

gone over this. 

22 

THE COURT: Just a moment. The jury 

22 

BY MR. ENGRAM: 

23 

heard the first response and they heard what was 

23 

Q. When Mr. Weinstein was asking you on 

24 

read here, and what was just read is a quote from 

24 

cross-examination about the list of chemicals, are 

25 

the report. 

25 

those chemicals also found in this room? 
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1 

BY MR. ENGRAM: 

1 

A. Many of them are, yes. 

2 

Q. Dr. Teaf, you did your own independent 

2 

Q. Are they also found outside? 

3 

research. And did you reach the same conclusion as 

3 

A. Yes. 

4 

the 1986 Surgeon General? 

4 

Q. You were also asked on redirect about the 

5 

A. Yes. 

5 

complaints that flight crew -- when you talk about 

6 

Q. Let's talk a minute about --1 know that 

6 

flight crew, who are you referring to? 

7 

you said that you have spent a total of about 80 

7 

A. Both flight attendants and the pilot, 

8 

hours on Mrs. French's case, correct? 

8 

copilot, navigator. 

9 

A. Con-ect. 

9 

Q. You talked about the 2001 study that Mr. 

10 

Q. How much of the time did you spend 

10 

Weinstein was asking you about, correct? 

11 

actually talking to me when you came here to Miami 

11 

A. National Academy of Sciences. 

12 

to testify, or before you came here to testify 

12 

Q. And did that study — 

13 

about Mrs. French's case? 

13 

MR. WEINSTEIN: Your Honor. 

14 

A. Probably a total of about three or four 

14 

THE COURT: What? 

15 

hours. 

15 

MR. WEINSTEIN: I object. I didn't ask 

16 

Q. Let's talk a little bit about the 

16 

him about that study. 

17 

peer-review process. 

17 

THE COURT: I thought you did. 

18 

Why is it important to go through 

18 

Let me hear the question. 

19 

publications that are submitted — I mean, articles 

19 

BY MR. ENGRAM: 

20 

that are submitted for publication? Why is it 

20 

Q. Did that study go into detail about the 

21 

important that scientists have to go through a 

21 

complaints that flight attendants were making after 

22 

peer-review process? 

22 

the ban? 

23 

MR. WEINSTEIN: Judge, this has been gone 

23 

MR. WEINSTEIN: Objection. 

24 

through. I object. 

24 

THE COURT: Yes. 

25 

THE COURT: I think we have covered this. 

25 

MR. WEINSTEIN: I object. 
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1 

THE COURT: Why? 

1 

would it have on it before it went into effect. 

2 

MR. WEINSTEIN: I object because it is a 

2 

You can cross-examine on that, but not on the 

3 

study in 2001. It didn't deal with any ~ well, he 

3 

substance of the studies I don't think because - 

4 

already testified about it. 

4 

MR. ENGRAM: I am not asking - 

5 

THE COURT: Overruled. Overruled. 

5 

THE COURT: You are in a sense because 

6 

Go ahead. 

6 

you are asking what did it find about chronic 

7 

BY MR. ENGRAM: 

7 

sinusitis. 

8 

Q. You can answer the question. 

8 

MR. REILLY: Can we have a side-bar? 

9 

THE COURT: Did you finish it? 

9 

THE COURT: No. Go ahead. 

10 

BY MR. ENGRAM: 

10 

BY MR. ENGRAM: 

11 

Q. I said, did the 2001 National Academy of 

11 

Q. Dr. Teaf, after the ban went into effect, 

12 

Science's study go into the complaints made by 

12 

did flight attendants' complaints of sinusitis 

13 

flight attendants after the ban on smoking went 

13 

increase in the 10 years after the ban? 

14 

into effect? 

14 

MR. WEINSTEIN: Objection, your Honor. 

15 

A. Yes, it did. It discussed many issues of 

15 

THE COURT: Just a minute. 

16 

why. 

16 

(Whereupon, a bench conference was 

17 

.MR. WEINSTEIN: Your Honor, your Honor. 

17 

had:) 

18 

I know he specifically said this before. 

18 

THE COURT: This has gotten confusing a 

19 

THE COURT: He did. 

19 

bit for me. First of all, on direct, you asked 

20 

MR. WEINSTEIN: It is repetitious. 

20 

about this study. 

21 

THE COURT: It is repetitious. I don’t 

21 

MR. ENGRAM: No. 

22 

know what you will ask about it. 

22 

THE COURT: You didn't ask about chronic 

23 

MR. ENGRAM: I want to ask him whether 

23 

sinusitis, but you asked about the study. 

24 

sinusitis was one of the complaints. 

24 

MR. REILLY: We didn't. 

25 

THE COURT: Go ahead. 

25 

THE COURT: Yes, you did. 
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1 

THE WITNESS: Yes, it was. 

1 

MR. REILLY: We did not ask about the 

2 

BY MR. ENGRAM: 

2 

2001 study. 

3 

Q. And what was the prevalence of sinusitis 

3 

THE COURT: Yes, you did. I remember the 

4 

after smoking was banned? 

4 

whole discussion was — the point of you asking 

5 

MR. WEINSTEIN: Your Honor. 

5 

about it, as I understood it, the witness said that 

6 

THE COURT: I don't think he asked about 

6 

the problems got worse or were the same. 

7 

sinusitis in regard to this study. 

7 

MR. ENGRAM: That was on 

8 

Go ahead. 

8 

cross-examination. 

9 

MR. WEINSTEIN: We don't have it here. 

9 

THE COURT: Wait a minute. 

10 

How can we cross examine a study he brought up 

10 

MS. WEINSTEIN: On direct he asked if 

11 

himself if it is not here. It is not in evidence. 

11 

there was a study and - 

12 

It is nowhere. It is out of the blue. 

12 

MR. ENGRAM: On direct I asked him were 

13 

THE COURT: Well, just a minute. I agree 

13 

there any studies that showed any link between 

14 

that you can't refer to a study on direct 

14 

chronic sinusitis and ETS, and he said no. 

15 

examination. 

15 

THE COURT: No, no, I think you asked him 

16 

MR. REILLY: Your Honor, he already 

16 

on direct about the studies. Your point was — 

17 

brought it up on cross. 

17 

MR. REILLY: We have the transcript. 

18 

THE COURT: No. 

18 

THE COURT: Get it. Your point was that 

19 

MR. REILLY: This is when you get to do 

19 

— I think Mr. Weinstein misunderstood your point 

20 

it. 

20 

as was brought up by the witness, but your point 

21 

MR. ENGRAM: Mr. Weinstein, your Honor -- 

21 

was that the problems were there after the ban just 

22 

THE COURT: I will sustain the objection. 

22 

as well as or maybe even more than before, and then 

23 

I will sustain the objection. I know you asked 

23 

when Mr. Weinstein was questioning about this, and 

24 

some questions about that these studies were made 

24 

I thought it came up first on direct. Maybe I am 

25 

after the ban went into effect and what bearing 

25 

wrong, but I thought it came up first on direct, 
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and when he was asking about it, Mr. Weinstein 
said, well, it wasn't even smoking then, and the 
witness said, well, that was my point, which was 
the point you were trying to get across, but I 
think you brought it up originally. 

MR. ENGRAM: I didn't. I had no question 
in my outline, and he didn't volunteer it. 

THE COURT: You didn't bring it up? 

MR. ENGRAM: No. 

MR. REILLY: We can access this on the 
transcript. 

THE COURT: Let's find it. Let's find 
it. I think it was brought up on direct about this 
study. Why would it have come up on cross? 

MR. TROP: He volunteered it out of the 
blue. I remember it coming in on cross, too. It 
was an answer to a totally unrelated question, and 
he brought that up on his own. He probably was 
directed to do so. 

MR. WEINSTEIN: This witness never 
answers yes or no. I've seen him. 

THE COURT: I don't remember. Let's see 
what we will do from this point on. What is your 
objection? What is your objection to this 
question? 
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1 they had him here for hours of preparation and 

2 saying throw out this and throw out this. 

3 THE COURT: I think it was responsive to 

4 the question. You didn't object. 

5 MR. WEINSTEIN: I keep on saying yes or 

6 no and you said. 

7 MR. ENGRAM: You asked more questions. 

8 THE COURT: What is the question you want 

9 to ask now? 

10 MR. ENGRAM: I want to ask him whether 

11 the incidence -- what has been the incidence of 

12 sinusitis complaints by flight attendants since the 

13 ban on smoking. 

14 MR. WEINSTEIN: Hearsay clearly. 

15 MR. ENGRAM: I have the report. 

16 MR. REILLY: It isn't hearsay. 

17 THE COURT: Where is the report? 

18 MS. WEINSTEIN: We should be able to 

19 bring in — let them admit all of the complaints 

20 into evidence then. 

21 THE COURT: No, it isn't good. To me a 

22 complaint isn't proof. 

23 MS. WEINSTEIN: Or instruction. 

24 THE COURT: If there is a study, a study 

25 is different from a complaint. 
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1 

MR. WEINSTEIN: It is improper. He can’t 

1 

MR. TROP: A study of the number of 

2 

bolster his testimony, first of all, with the 

2 

complaints. 

3 

results and what they found, and I can't 

3 

THE COURT: Oh, oh, I see. 

4 

cross-examine any study. 

4 

MS. WEINSTEIN: Complaints. Complaints 

5 

THE COURT: This is the same problem 

5 

— like I am sick and you are talking about 

6 

unless I misunderstand something here, but can you 

6 

like you file a lawsuit. 

7 

on direct ask an expert questions about reports, 

7 

MR. WEINSTEIN: Right. It is the same 

8 

and so on, that are not in evidence? 

8 

thing. 

9 

MR. McCUE: If he has relied on it. 

9 

MR. REILLY: It is not. 

10 

MR. REILLY: If nothing else, he should 

10 

THE COURT: Wait. Wait. May I see the 

11 

be permitted, first of all, because this was 

11 

study? Let me see what it is. 

12 

brought up on cross-examination, which has been 

12 

MS. WEINSTEIN: How the physical 

13 

acknowledged. The door is open to this study. 

13 

complaints changed in any way. No, they 

14 

Number two, even if he didn't, we would still be 

14 

haven't. 

15 

able to ask are there studies that have addressed 

15 

THE COURT: That is a good point. If 

16 

the prevalence of sinusitis in flight attendants 

16 

this is a study of the complaints and they are 

17 

today. 

17 

allowed - the defense is allowed to bring it 

18 

THE COURT: I am not sure you can bring 

18 

up, why couldn't the Plaintiffs bring up all 

19 

it up if it wasn't brought up on cross, but you 

19 

of the other complaints of flight attendants? 

20 

have a good point. Whether it was first brought up 

20 

MR. REILLY: This is an authoritative 

21 

on direct or cross, it was discussed on cross. 

21 

source that conducted a study. This is from 

22 

MR. REILLY: I agree. 

22 

the National Academy of Science. It is not 

23 

MR. WEINSTEIN: You know, there are . 

23 

from Mr. Weinstein filing a lawsuit. 

24 

witnesses that give you yes or no, but it had 

24 

THE COURT: Wait a minute. Why couldn't 

25 

nothing to do with the question I asked, because 

25 

he haul in 3,000 flight attendants who say - 
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this is not even a study, it is the original 

person coming in 

and saying I have a complaint. 

MS. WEINSTEIN: These are the people. 

THE COURT: Wait. 

MR. REILLY: I have just thrown out all 
of the basis for expert testimony. 

THE COURT: You are talking about 
different things now. I am not talking - you 
are not responding to the issue. 

MR. REILLY: lam. 

THE COURT: No. An expert who says I 
took - I surveyed flight attendants, and I 
surveyed flight attendants and - 

MR. REILLY: No. 

THE COURT: What is it? 

.MR. REILLY: Experts get to say I have 
read the literature. I have read the science, 

THE COURT: I am talking about the actual 
literature we are talking about. We are not 
talking about people making scientific tests 
or doctors who made diagnoses of people and 
made a determination. This is a survey of 
flight attendants, and if that is what it is, 
if it is a survey of flight attendants that 
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THE COURT: I don't know what it is. 
Whatever it is. 

MR. REILLY: He said he relied on the 
National Academy of Sciences. 

THE COURT: May I see the cover sheet? 
Thanks. 

MR. ENGRAM: I think the witness can find 
it easier than I can, your Honor. 

MR. REILLY: Maybe we can let the jury go 
to lunch, your Honor. 

THE COURT: Okay. 

MS. WEINSTEIN: Aren't we close to 
finishing? 

THE COURT: We are. This is the last 
thing that you wanted to ask him. 

MR. WEINSTEIN: It will open up the door 
to 1,846 complaints. 

MR. ENGRAM: Your Honor, I have to ask 
him to tell me where it is in here. 

THE COURT: Yes. I guess I will excuse 
the jury for lunch or maybe we can just take a 
short break and do this and have lunch. 

MR. ENGRAM: Okay. 

THE COURT: I tell you what. Does anyone 
mind not excusing the jury and just letting 
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say my complaint is of sinusitis now, whatever 
it is, what is different about that than the 
flight attendants coming in and saying I have 
sinusitis? 

MR. REILLY: Because presumably it is a 
scientifically based study rather than 
somebody saying I want to get some money in a 
lawsuit. 

THE COURT: Let me see the study. 

MR. ENGRAM: Your Honor, the report has 
been marked as Philip Morris and Lorillard's 
Exhibit 8264 for identification. 

THE COURT: All right. Could you show me 
the part in here that talks about a survey of 
the flight attendants? 

MR. ENGRAM: Yes. They've also found the 
page reference where it came up on cross for 
the first time. 

THE COURT: Okay. 

MR. ENGRAM: December 2001. 

THE COURT: Under whose auspices is this? 

MR. McCUE: National Research Council. 

THE COURT: What is that? 

MR. WEINSTEIN: About the same 
organization that he says is not scientific. 
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you hand this to the witness and just ask him 
quietly to find it? 

MR. REILLY: Yes. 

THE COURT: I am trying to figure out 
whether we should have a lunch break or short 
break. Is this the last question? 

MR. ENGRAM: Yes. 

THE COURT: Let's have a short break. We 
will have a short break. We will try to 
conclude with the witness, but we need to have 
a short break. 

(Whereupon, the proceedings were resumed 
before the jury:) 

THE COURT: So would the jury go to the 
jury room and hopefully we will be back real 
soon. 

(Jury absent) 

THE COURT: The jury has left, so could 
you show the witness the report, and I have 
the front part of it, the Airline Cabin 
Environment and the Health Passsengers and 
Crew, and I did read a little bit more about 
who puts this out. 

The members are drawn from the National 
Academy of Sciences and the National Academy 
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1 

of Engineering and the Institute of Medicine 

1 

MS. WEINSTEIN: It is unfair to not point 

2 

that are supported by an award between the 

2 

out the top of the page. I guess it is what 

3 

National Academy of Sciences and the U.S. 

3 

Mr. Engram read, that these were conducted over the 

4 

Department of Transportation. 

4 

years. What years are we talking about? People 

5 

MR. ENGRAM: He has his copy marked, so 

5 

might have had sinus problems when smoke was on the 

6 

he can go back and look at it. 

6 

plane. 

7 

THE COURT: In the meantime, can you tell 

7 

MR. REILLY: That is what the point of 

8 

me from the transcript what you found about 

8 

the study is. 

9 

when this first came out? Did it come out 

9 

MS. WEINSTEIN: This doesn't specify 

10 

first in direct or first in cross? Did it 

10 

chronic sinusitis. 

11 

come out first in direct or first in cross? 

11 

THE COURT: Wait. 

12 

MR. REILLY: Cross. 

12 

MR. WEINSTEIN: Where does it say it was 

13 

THE COURT: What does it say? What was 

13 

the same percentagewise or anything? Not only 

14 

the question? 

14 

that, he brought it up. I didn't bring up the 2001 

15 

MR. REILLY: We will find it in just a 

15 

at all. He threw it out. I tried to control it as 

16 

minute, your Honor. 

16 

best as I could. 

17 

_(A discussion was held off the record.) 

17 

THE COURT: I lost track of who is even 

18 

THE COURT: Back on the record. We will 

18 

taking what position about what subject now. So 

19 

go back on the record. What did you find? 

19 

the defense wants to inquire of the witness about 

20 

MR. ENGRAM: Yes, the preface - there 

20 

the specific findings of this report, and the 

21 

are two references here. The preface at page 9 

21 

Plaintiff objects on hearsay grounds. Now, you 

22 

gives a little history, and this is exactly the way 

22 

know — 

23 

it came out here, talking about the 1986 report. 

23 

MR. WEINSTEIN: And complaints that 

24 

MR. WEINSTEIN: Judge, Judge. He is 

24 

they — 

25 

here. He should be out while we are arguing. 

25 

THE COURT: Wait a minute. Experts can 
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1 

THE COURT: All you have to do is ask 

1 

testify about matters that they usually take into 

2 

instead of pointing at him. Okay. We will be back 

2 

account in reaching their conclusions even if it is 

3 

with you. We want him to find this part. He has 

3 

hearsay. That is what I understand the law to be, 

4 

left. 

4 

so simply because they refer to something, it could 

5 

MR. ENGRAM: Page Roman IX, it says that 

5 

be considered hearsay, it doesn't mean they cannot 

6 

the report recommended elimination of smoking on 

6 

make reference to it if they relied on it. So I 

7 

most domestic flights, and then the last two 

7 

thought that was the first objection. 

8 

sentences on the preface, the first paragraph says. 

8 

So although you can't use a treatise to 

9 

however, the health complaints of passsengers and 

9 

bolster an expert's opinion and it can only be used 

10 

cabin crew continue. Their complaints tend to be 

10 

in cross-examination, I mean, I think if he did 

11 

broad and nonspecific and have multiple causes. 

11 

base his finding on certain studies, I don't know 

12 

including air contaminants, so it is difficult to 

12 

why he can't make reference to them. I am not sure 

13 

define or discern a precise illness or syndrome. 

13 

I ruled that way earlier, but that's one question I 

14 

And then we get to page 11 of the 

14 

have. But then assuming he is allowed to ask about 

15 

introduction. And it talks about in-flight people 

15 

this, it looks like all of this is referring to 

16 

encountering a combination of environmental 

16 

complaints that the crew made, and if you do bring 

17 

factors, including low humidity 

17 

that up, maybe that does open the door to the 

18 

and low air pressure, exposure to ozone and carbon 

18 

Plaintiffs then bringing up that other crew members 

19 

monoxide, biological agents. Passsengers and crew 

19 

have other complaints or different complaints. 

20 

members have long complained about the air quality 

20 

MR. WEINSTEIN: The same complaints, 

21 

on commercial aircraft. These complaints include 

21 

Judge, 1,846 same complaints of people who were 

22 

fatigue, dizziness, headaches, sinus and ear 

22 

noticed in the Stammberger report that complained 

23 

problems, dry eyes, sore throat, nervous disorders, 

23 

of sinusitis. 

24 

and incapacitation. There are some surveys listed 

24 

THE COURT: The whole issue is a little 

25 

in Chapter 6. 

25 

peculiar because you are both taking the same 
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1 

position, that crew members and airlines have these 

1 

with '93 to '97. 

2 

complaints, and the Defendants seem to think it is 

2 

MR. TROP: It doesn't say sinusitis. 

3 

important to show that they have the same 

3 

MS. WEINSTEIN: Complaints of flight 

4 

complaints now even when there's no smoking 

4 

attendants. 

5 

allowed, and the Plaintiffs, I guess, are taking 

5 

THE COURT: It is so hard having everyone 

6 

the position that it doesn't really matter if they 

6 

speaking at the same time. Maybe you can agree 

7 

were exposed back when there were cigarettes. 

7 

that this portion of the report could come into 

8 

You both are wanting to offer the 

8 

evidence and everyone see whatever it says. 

9 

evidence that the crew has the complaints. Maybe 

9 

MS. WEINSTEIN: We should be entitled to 

10 

you can agree that this whole report can come into 

10 

rebuttal because it says it lists a whole slue of 

11 

evidence. I don't know. 

11 

them and it doesn't mention sinus problems. It 

12 

MR. WEINSTEIN: Along with the 

12 

says throat problems and there is a subfootnote, 

13 

complaints. 

13 

and it says throat problems include sore throat, j 

14 

MR. ENGRAM: He is talking about 

14 

nose and sinus problems, ear ringing and 

15 

complaints filed with the court, your Honor. 

15 

congestion. It doesn't say chronic sinusitis. We 

16 

THE COURT: I know. I am not talking 

16 

might as well bring in lung cancer, too. 

17 

about those kind of complaints, but what I am 

17 

THE COURT: Wait a minute. 

18 

saying is perhaps if all this does is recount that 

18 

MS. WEINSTEIN: Please. j 

19 

an airline person said my nose hurts or I have 

19 

THE COURT: You don't want this in j 

20 

sinus problems, why can’t the Plaintiff then call 

20 

evidence? 

21 

other airline people to say I have sinus problems, 

21 

MR. REILLY: Your Honor. 

22 

too? I am not talking about entering all of the 

22 

MS. WEINSTEIN: Please. 

23 

evidence, all of the complaints. 

23 

MR. REILLY: Are you assuming something 

24 

MR. REILLY: You let it happen already in 

24 

that is not true? I don't want to put this into 

25 

this case. You already allowed the witnesses they 

25 

evidence. 
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1 

brought to say whether or not they had sinus 

1 

THE COURT: Just a moment. Just a 

2 

problems. Ms. Gill on the stand said I had sinus 

2 

moment. Does the Plaintiff want to put into 

3 

problems on the stand. 

3 

evidence? 

4 

THE COURT: But now if you bring in 

4 

MS. WEINSTEIN: No, your Honor, but if 

5 

evidence that the survey — you are both saying 

5 

the witness is allowed to comment on it and talk 

6 

that they all say they have problems. 

6 

about complaints of flight attendants, then - 

7 

MR. REILLY: I am saying, your Honor, you 

7 

THE COURT: If the Defendant asked the 

8 

allowed the Plaintiff to do what the Plaintiff, in 

8 

witness questions and he specifically - 

9 

my opinion, shouldn't have been permitted to do. 

9 

specifically about what the findings were in the 

10 

but over our objection. You permitted it. 

10 

report, I will let the Plaintiff refer specifically 

11 

What you haven't let occur is exactly 

11 

to the report. 

12 

what Florida Law won't permit, which is for other 

12 

MS. WEINSTEIN: We would like rebuttal to 

13 

lawsuits to be presented. 

13 

have our client say thousands of her colleagues 

14 

THE COURT: I will not let other lawsuits 

14 

made the same complaints. 

15 

in. 

15 

MR. McCUE: There is a problem certainly 

16 

MR. WEINSTEIN: They are complaints. 

16 

with that, your Honor, because what you have 

17 

MR. REILLY: This is an expert who gets 

17 

between the two studies, if you look at these as 

18 

to rely on things that experts would rely on. 

18 

the type of hearsay statements which would normally 

19 

THE COURT: I think he can probably. He 

19 

be accepted, there is a fundamental degree of 

20 

already has testified about it. He testified about 

20 

reliability on that statement as opposed to someone 

21 

it. So what remains here? Can't we finish? 

21 

who has bias and money interest to gain by the 

22 

MR. WEINSTEIN: What he is trying to say 

22 

flight attendants. So there is a vast distinction 

23 

is the complaints are no different. Where does it - 

23 

between those two. You have two sets of people, 

24 

say the complaints are no different than before? 

24 

one set has money interest and the other set is 

25 

It doesn't say that. They say they had problems 

25 

doing it in the interest of science, answering the 
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scientific questions. 

THE COURT: That goes to the weight. I 
don't know what we are talking about now. If the 
- the objection is to the Defendant asking a 
question about these particular findings in this 
report because it is hearsay. 

MR. WEINSTEIN: Not only that, Judge, but 
he will say the — the question was directed to say 
and he stated they found - as I heard him, that we 
found that there are the same or similar complaints 
now as there were before they banned it. It 
doesn't say that here. 

THE COURT: If you want to ask him about 
the particular findings, I will let Mr. Weinstein 
ask. 

MR. ENGRAM: We will withdraw the 
question. 

THE COURT: Okay. So is there going to 
be anything else by this witness? Here. This is 
part of the exhibit. 

MR. REILLY: Your Honor. 

THE COURT: Let me ask. Is there 
anything else? If not, instead of -- well, do you 
want me to call the jury back and have you finish 
your question? 


1 MR. REILLY: Your Honor, before we break 

2 for lunch, I would move for a mistrial based on Mr. 

3 Weinstein's cross-examination of this witness. 

4 THE COURT: What grounds? 

5 MR. REILLY: Even though you sustained a 

6 number of objections, your Honor, Mr. Weinstein 

7 asked questions regarding whether or not the 

8 Surgeon General has greater interest and well-being 

9 of people than the tobacco industry. He invited 

10 people to read the signs outside of the door, which 

11 is not in evidence in this case, and he talked 

12 about 400,000 deaths due to ETS. 

13 There is no good-faith basis for him to 

14 make that statement. 

15 There is nothing or one shred of evidence 

16 that could ever be presented that would indicate 

17 that 400,000 people die as a result of exposure to 

18 environmental tobacco smoke. 

19 THE COURT: Where did you get that from? 

20 MR. WEINSTEIN: Tobacco smoke. 

21 MR. REILLY: You said from environmental 

22 tobacco smoke. 

23 MR. WEINSTEIN; It is well known. The 

24 Surgeon General says it in his report. 

25 THE COURT: From environmental tobacco 
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1 

MR. WEINSTEIN: There is nothing more. 

1 

smoke? 

2 

THE COURT: Or excuse them and tell them 

2 

MR. WEINSTEIN: No, from tobacco smoke. 

3 

later there were no further questions of the 

3 

THE COURT: Wait. I don't know if you 

4 

witness? 

4 

said environmental tobacco smoke. 

5 

MR. ENGRAM: I thought that was the last 

5 

MR. WEINSTEIN: It is beside the point. 

6 

question I would ask, your Honor. Let me just look 

6 

THE COURT: If you said 400,000 deaths 

7 

at my notes. 

7 

from environmental tobacco smoke — 

8 

THE COURT: Okay. 

8 

MR. WEINSTEIN; I think I said tobacco 

9 

MR. ENGRAM: Your Honor, I covered the 

9 

smoke. There has been a tremendous amount of 

10 

issues on redirect. 

10 

testimony. 

11 

THE COURT: Okay, So do you want me to 

11 

THE COURT: We will find out what you 

12 

excuse the jury in here? I mean, tell Nicole to 

12 

said. We have this very good system. 

13 

tell them to go to lunch or have them come back so 

13 

MR. WEINSTEIN: You sustained the 

14 

that you can say you have no more questions? 

14 

objection. 

15 

MR. ENGRAM: I think I should say I have 

15 

THE COURT: But sometimes if you ask a 

16 

no more questions. 

16 

question like, you know, don't you know or haven't 

17 

MR. REILLY: It is not worth it. 

17 

you read that 400,000 people have died from 

18 

THE COURT: I will just excuse them for 

18 

environmental tobacco smoke, objection, sustained, 

19 

lunch and tell them to report back at 1:45, and 

19 

and, you know — 

20 

when they come back, I will tell them after our 

20 

MR. WEINSTEIN: You are correct about it, 

21 

conversations that there are no more questions. 

21 

Judge. 

22 

MR. WEINSTEIN: Tell them that now. Why 

22 

THE COURT: - there is a problem. 

23 

not? 

23 

MR. WEINSTEIN: Judge, you are con-ect. 

24 

THE COURT: I will not have them come 

24 

The law is that. 

25 

back in. Okay. So we will resume at 1:45. 

25 

THE COURT: If that was the question, but 


36 (Pages 2292 to 2295) 


http://legacy.library.uosf.e(^liid^rlfflT^0!<|swWA/.industrydocuments.ucsf.edu/docs/hyjl0001 









Page 2296 


Page 2298 

1 

I don't think I will grant a mistrial. I would 

1 

should be part of the record. 

2 

like to see what he said. 

2 

MR. WEINSTEIN: Yes. 

3 

MR. REILLY: I would like to enumerate a 

3 

THE COURT: Not for the jury, but for the 

4 

few other things that Mr. Weinstein did. 

4 

record. If it is out there. I want someone to put 

5 

THE COURT: Could you give me one second? 

5 

down exactly what it says. 

6 

Give me one second. 

6 

MR. WEINSTEIN: I think I have a Xeroxed 

7 

MR. REILLY: Mr. Weinstein referenced the 

7 

copy somewhere and I will give it to you. 

8 

employment — physical information for the 

8 

THE COURT: Is it out there? Make a copy 

9 

employees of the State of Florida. Mr. Weinstein 

9 

of it so it is clear in the record what was being 

10 

suggested that information gathered or presented in 

10 

referred to. You know, I don't know at this moment 

11 

Dr. Ogden's report is inaccurate. There is no 

11 

exactly what it says. 

12 

good-faith basis for such an assertion. 

12 

MR. WEINSTEIN: I know you don't like to 

13 

The example of spraying chlorine up your 

13 

hear about other judges, but we showed it to the 

14 

nose, there is no good-faith basis for making such 

14 

jury in the last trial, brought it in and showed 

15 

an analysis in front of the jury. 

15 

it. 

16 

THE COURT: I think the jurors saw that. 

16 

THE COURT: I want to check the record to 

17 

MR. REILLY: Well, the jury has no way of 

17 

see whether Mr. Weinstein said there were 400,000 

18 

determining the accuracy of the assertion that 

18 

deaths from environmental tobacco smoke, and if he 

19 

400,000 people die every year as a result of ETS or 

19 

did say that, I want that to be corrected on the 

20 

Dr. Ogden's surveys contain inaccuracies or whether 

20 

record. | 

21 

he was doing things to create false science, which 

21 

MR. WEINSTEIN: You are right. 

22 

is what Mr. Weinstein said, but for which there is 

22 

THE COURT: I will say - unless the 

23 

no basis. 

23 

Defendant doesn't want this correction. But, in 

24 

THE COURT: Okay. 

24 

other words, I think it would be appropriate to 

25 

MR. REILLY: And the reference to the 

25 

tell the jury that, if that is what was said, that 


Page 2297 


Page 2299 

1 

sign outside of the door, I objected, but your 

1 

there is no proof of that, and that Mr. Weinstein 

2 

Honor didn't rule on it. I can tell you people 

2 

didn't mean to say that or something like that, but 

3 

will now read the sign on the door. It is not in 

3 

some instruction if the Defendants want it. If the 

4 

evidence and it has been an invitation for this 

4 

Defendants don't want to draw attention to it, I 

5 

jury to go read the signs on the doors. 

5 

won't give it, but I would like to know, but if it 

6 

THE COURT: Well, I think we should 

6 

was said that way, I really think that is improper. 

7 

protect the record and have the wording - a copy 

7 

Mr. Weinstein, so before I decide what to do, I 

8 

put in the record as a court exhibit so everyone 

8 

want to see what was actually said. 

9 

will know what it is you are talking about. I've 

9 

MR. WEINSTEIN: Judge, I admit it was 

10 

never seen the sign. If it is out there and it is 

10 

improper if I said that. I thought I said tobacco 

11 

not on every floor like Mr. Weinstein said - I've 

11 

smoking, but in 41 years, I've never had a mistrial 

12 

never seen it, but to protect the record, why don’t 

12 

granted on my conduct ever, but there is always a 

13 

you have the text of that sign copied? 

13 

first time. 

14 

MR. McCUE: The only sign out there are 

14 

THE COURT: I am not interested in 

15 

the universal signs. 

15 

granting a mistrial. I don't want to try the case 

16 

THE COURT: That is all I know of. 

16 

more than once. 

17 

MR. McCUE: Mr. Weinstein also said that 

17 

MR, ENGRAM: We made a Motion in Limine 

IS 

there is a sign and they talk about health risks 

18 

with respect to the sign and it was granted, so — 

19 

and the warnings, and that is what he said. 

19 

MR. REILLY: In addition, your Honor, 

20 

MR. WEINSTEIN: Judge- 

20 

this is not the first time Mr. Weinstein in the 

21 

THE COURT: Wait a minute. I don’t know 

21 

trial has made reference to 400,000 people dying. 

22 

— the only one I've seen is the one that has the 

22 

This is at least the second or third time he has 

23 

no smoking and slash on the smoking. If there is 

23 

done that. 

24 

something else, all I am saying is for my 

24 

THE COURT: Let me say, even if it is 

25 

information and to protect the record here, it 

25 

just tobacco smoke, I don't want you to mention it 
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1 

again. I don't see what bearing it has on any of 

1 

fair trial. 

2 

the issues here. You know, that is not the issue 

2 

THE COURT: Okay. I will deny your 

3 

here, whether tobacco smoke causes lung cancer and 

3 

motion for a mistrial at this time. I will keep it 

4 

has resulted in a lot of premature deaths. I mean, 

4 

in mind to consider again, but I want to see what 

5 

everyone knows that those statistics are out there, 

5 

he said and I don't want you to say anything else 

6 

but there is no need to make reference to it when 

6 

about that. You have said a lot. The only reason 

7 

the issues here are very limited. And it is a 

7 

I let anything about the lung cancer in, it is a 

8 

different kind of disease, and I don't want you to 

8 

somewhat different point in terms of bias of 

9 

say anything even about tobacco smoke causing 

9 

witnesses, but I never intended to have this case 

10 

400,000 deaths, much less environmental tobacco 

10 

be a case about whether cigarettes kill people. 

11 

smoke, and I will ask that our court reporter look 

11 

MR. REILLY: Before we leave that point, 

12 

that up for later. Okay. 

12 

just for the record, we are now going to go to the 

13 

MR. WEINSTEIN: I am sort of swayed or 

13 

tape of Dr. Stammberger and you allowed them to 

14 

influenced by the fact that the Surgeon General's 

14 

play a portion of Dr. Stammberger's testimony where 

15 

Report has been in evidence, and we have talked 

15 

he says or he is asked whether or not smoking 

16 

about it, and that is what it says in there, and 

16 

causes or — either smoking or environmental 

17 

all of that, but tobacco smoke it says -- 

17 

tobacco smoke causes several diseases. 

IS 

THE COURT: That part of the Surgeon 

18 

THE COURT: Right. 

19 

General's Report is not in evidence in this case. 

19 

MR. REILLY: And you let it in for 

20 

and I don't think that it has any bearing on this 

20 

purposes of impeachment; however, I don't know how 

21 

case. Anyway-- 

21 

you can impeach somebody when they say, yes, it 

22 

MR. REILLY: The Surgeon General's Report 

22 

causes laryngeal cancer, yes, it causes tongue 

23 

does not say tobacco smoke causes 400,000 people to 

23 

cancer. 

24 

die. The reference is to smoking, not — it is not 

24 

So for the record, I would just say that 

25 

even debatable. It is not even confuseable. And 

25 

it would be a task to take it out now because we've 
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1 

for counsel to have injected it into this case, not 

1 

now done it this way. But for the record, there is 

2 

once, but multiple times — 

2 

no impeachment value where the guy admits whatever 

3 

THE COURT: I suggest we find out what he 

3 

it is they want to say. 

4 

said, and if he said environmental tobacco smoke, 

4 

THE COURT: Okay. I don't remember 

5 

that the defense decide whether you want to have a 

5 

exactly the context now of that, but I did — I 

6 

special instruction to the jury about it. 

6 

took out the lung cancer on several of the 

7 

MR. REILLY: You know what? Even if it 

7 

references and there was one where I left it in, 

8 

turns out it says smoking or tobacco smoke, it is 

8 

and I don't remember exactly what the context was, 

9 

an egregious violation of our rights to a fair 

9 

but, anyway, that is all done — actually aside 

10 

trial, to make mention of how many people in a 

10 

from closing argument, there really is no 

11 

sinusitis case — to make mention how many people 

11 

opportunity for the — for Mr. Weinstein to make 

12 

died from smoking, which is not an exact figure. 

12 

this reference because this is on tape, but on 

13 

No one maintains that there is an exact figure of 

13 

closing you may not make reference to it. 

14 

400,000 people every year that die from smoking 

14 

MR. WEINSTEIN: If I do, hopefully I 

15 

cigarettes. 

15 

won't find myself in jail and I appreciate your 

16 

THE COURT: Well, I don’t think you want 

16 

instruction. 

17 

to quibble over the numbers. It is not relevant. 

17 

THE COURT: Don't mention the signs 

18 

MR, REILLY: I am not quibbling over 

18 

again, although I do want on the record what the 

19 

whether it is 400,000 or 350,000 or 19 people, but 

19 

sign says to protect the Defendants' position. 

20 

the point is that what Mr. Weinstein has done now 

20 

Anyway, we will resume now. I told them 

21 

twice in this case is try to inject this to inflame 

21 

1:45, but it will be 2:00 o'clock because it is 

22 

this jury that cigarette smoking or that these 

22 

12:45. 

23 

Defendants are culpable for the deaths of 400,000 

23 

MR. WEINSTEIN: The Surgeon General 

24 

people every year due to the use of their products. 

24 

determined environmental smoke can cause illness. 

25 

That is an egregious violation of our rights to a 

25 

THE COURT: We have a record. 2:00 
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